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MEMORANDUM IN SUPPORT 

I. Introduction. 

Defendant Apex Colonial OH LLC (“Apex Colonial”) financed the purchase of the 

property at issue in this case (the “Premises”) through a $15.5 million loan.1 Defendants Aron 

Puretz (“Puretz”) and Oron Zarum (“Zarum”) guaranteed the payment of that loan. And Plaintiff 

EFM Transfer Agent, LLC (“EFM”) is the assignee of the mortgage and other instruments securing 

that loan. Apex Colonial, Puretz, and Zarum (collectively, the “Owners”) have defaulted on their 

obligations under the loan documents by, among other things, failing to make monthly payments 

to EFM under the Promissory Note, failing to pay real estate taxes when due, failing to properly 

care for and keep the Premises in good condition and repair, failing to comply with all laws, 

ordinances, regulations, or governmental orders affecting the Premises, and allowing the 

attachment of various liens and encumbrances to the Premises without posting a bond or 

indemnification satisfactory to EFM. These defaults alone—and particularly the Owners’ failure 

to pay real estate taxes—establish the need to appoint a receiver over the Premises, a remedy that 

the Owners explicitly agreed to in the loan documents. 

Adding to the urgency of the matter is the Franklin County Municipal Court, 

Environmental Division’s (the “Environmental Court”) recent finding in State ex rel. Klein v. Apex 

Colonial OH LLC, et al., Franklin Cty. Municipal Ct., Envtl. Div. No. 2021 EVH 60155 

(“Klein”)—an environmental enforcement lawsuit filed by the City of Columbus (the “City”)—

that the Owners and others are guilty of maintaining a public nuisance at the Premises. (Klein 

                                                      
1 The Premises is a 508-unit multi-family residential apartment complex, spanning thirty parcels and ninety-six 

buildings, located on the east side of Columbus and known as Colonial Village Apartments. The Premises is described 

in more detail in paragraph 1 of EFM’s Complaint in this matter.  
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Stipulated Order at 6–7.)2 That public nuisance, the Environmental Court found, “threaten[ed] the 

health, safety, and welfare of the people of the City of Columbus, persons at the Premises, and 

members of the Columbus, Ohio Division of Police and Division of Fire.” (Id. at 7.) “[T]he 

permission or existence of criminal activity at the Premises . . . substantially interferes with the 

area’s public decency, sobriety, peace, safety, welfare, and good order,” the Environmental Court 

further concluded. (Id. at 6.) Because the Premises is not in compliance with the Columbus City 

Code and has been declared a public nuisance, it is now subject to abatement. (Id.) 

The Premises is in immediate danger of being lost, materially injured, diminished in value, 

or squandered if the Court does not grant this Joint Motion and appoint a receiver to manage and 

sell the Premises. 

II. Background. 

A. The Owners Breach the Loan Documents. 

On or about August 26, 2020, Apex Colonial executed a Promissory Note in the principal 

amount of $15,500,000 (the “Promissory Note”) in favor of EF SBC 2015-2 LLC (“EF SBC”). 

(Promissory Note, attached as Exhibit 1 to the Meagher Aff.) In connection with the Promissory 

Note, the Owners also executed an Environmental Compliance and Indemnity Agreement 

(“Environmental Agreement”) in favor of EF SBC. (Envtl. Agr., attached as Exhibit 2 to the 

Meagher Aff.) Apex Colonial secured its obligations under the Promissory Note by executing an 

Open-End Mortgage, Security Agreement and Fixture Filing (the “Mortgage”), a Pledge and 

Security Agreement (“Pledge”), and an Assignment of Leases and Rents (the “Assignment of 

Rents”) in favor of EF SBC. (Mortgage, Pledge, & Assignment of Rents, attached as Exhibits 3, 

                                                      
2 The Environmental Court’s Stipulated Order for Permanent Injunctive Relief in Klein (the “Klein Stipulated Order”) 

is attached as Exhibit 9 to the Affidavit of Katherine Meagher, which is Exhibit 1 to this Joint Motion (“Meagher 

Aff.”). 
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4, and 5, respectively, to the Meagher Aff.) And to further secure Apex Colonial’s obligations 

under the Promissory Note, Puretz and Zarum each executed a Guaranty of Payment and 

Performance (the “Guaranty”) in favor of EF SBC (attached as Exhibit 6 to the Meagher Aff.)  

On or about September 23, 2020, EF SBC and EFM entered into an Assignment of Open-

End Mortgage, Security Agreement and Fixture Filing and Related Loan Documents (the 

“Mortgage Assignment”) in which EF SBC assigned all of its right, title, and interest in the 

Promissory Note, Environmental Agreement, Mortgage, Pledge, Assignment of Rents, and 

Guaranty, among other documents (collectively, the “Loan Documents”), to EFM. (Mortgage 

Assignment, attached as Exhibit 7 to the Meagher Aff.)  

On June 29, 2021, EFM provided notice (the “Default Notice”) to the Owners that one or 

more events of default have occurred under the Loan Documents, including the failure to make 

monthly payments to EFM under the Promissory Note, the failure to pay real estate taxes when 

due, the commencement and continuation of litigation by the City against the Owners, and the 

attachment of various liens and encumbrances to the Premises. (Default Notice, attached as Exhibit 

8 to the Meagher Aff.) EFM informed the Owners that if the total balance due under the Promissory 

Note was not paid immediately, then EFM intended to, among other things, enforce its rights and 

remedies under the Loan Documents, initiate litigation to collect the full amount due under the 

Promissory Note, and foreclose the Mortgage. (Id.)  

The Owners have defaulted on their obligations under the Loan Documents and, to date, 

have failed to cure these defaults or pay the amount owed under the Promissory Note. (Meagher 

Aff. ¶ 23–24.)   

B. The City of Columbus Sues the Owners and Others for Code Violations and 

the Creation of a Public Nuisance at the Premises. 

 
On April 14, 2021, the City sued Apex Colonial, Puretz, Zarum, and others in Klein seeking 
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an order from the Environmental Court that, among other things, the Premises violates housing 

and health code provisions and constitutes a public nuisance. The City requested that the Court 

order abatement of the code violations through methods including the potential demolition of all 

structures on the Premises. (Klein Compl. at 35.)3 

The City alleges that in the fall of 2019 its Department of Code Enforcement (“Code 

Enforcement”) inspected the Premises and issued more than 400 notices of code violations. (Klein 

Compl. ¶ 42–43.) The City alleges that Code Enforcement conducted another inspection on March 

21, 2020, after the Premises experienced severe flooding leaving several occupied units, hallways, 

and parking lots under water. (Id. ¶ 54–55.) Following that inspection, the City issued three 

emergency orders declaring the lower levels of several buildings uninhabitable. (Id. ¶ 55.)   

Apex Colonial obtained ownership of the Premises on March 26, 2020. (Klein Compl. ¶ 9, 

57.) The City alleges that since then the Premises has remained in violation of numerous housing, 

environmental, and zoning requirements. In December 2020, approximately 200 code violations 

remained outstanding at the Premises. (Id. ¶ 58.) And throughout the winter of 2021, the City 

alleges that it continued to receive a plethora of new complaints from tenants about the conditions 

of the Premises. (Id. ¶ 60.)  

The City alleges that Code Enforcement resumed code compliance inspections in March 

2021 and found 182 code violations at the Premises between March 8 and 10, 2021. (Klein Compl. 

¶ 61, 64.) Several of the violations that the City observed during the March 2021 inspection were 

the same violations noted during the initial October 2019 inspection. (Id. ¶ 65.)  

On or about April 7, 2021, security officers at the Premises observed additional unsanitary 

conditions at several units, including black mold, visible blood stains, and human feces. (Klein 

                                                      
3 The City’s Complaint for Preliminary and Permanent Injunctive Relief in Klein (the “Klein Complaint”) is attached 

as Exhibit 10 to the Meagher Aff. 
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Compl. ¶ 66.) The security officers noted that there were also several vacant and unsecured units 

at the Premises, which had to be cleared of squatters daily. (Id.) The security officers thought the 

conditions at one of the buildings on the Premises were so unsanitary that they recommended 

relocating all of the tenants from that building. (Id. ¶ 67.)  

The City further alleges that under Apex Colonial’s ownership, police calls and violence 

are common at the Premises. According to the City, the Premises is known by the Columbus 

Division of Police (“CPD”) “as a crime ridden property notorious for the extremely high level of 

violent crime that permeates the apartment complex and plagues the lives of both its residents and 

the surrounding community.” (Klein Compl. ¶ 68.) The City alleges that between July 2019 and 

February 2021, CPD was called to the Premises approximately 1,699 times. (Id. ¶ 83.) Many of 

those calls were for incidents of violence. (Id.) A new security team was purportedly hired for the 

Premises in the spring of 2020, and several CPD officers were hired to conduct special duty at the 

Premises in September 2020. (Id. ¶ 76, 82.) According to the City, however, Apex Colonial 

stopped paying for this additional security in late 2020. (Id. ¶ 84.) On November 25, 2020, the 

CPD suspended special duty services at the Premises due to this non-payment. (Id. ¶ 85.) And the 

new, private security team suspended its services at the Premises for over a week in the winter of 

2021 because of non-payment. (Id. ¶ 87, 91.) 

C. The Environmental Court Finds that the Owners Are Guilty of Maintaining a 

Public Nuisance at the Premises. 
 

The Owners has since stipulated to many of the City’s allegations—and to their failure to 

remedy the safety issues and code violations at the Premises. In the Stipulated Order for Permanent 

Injunctive Relief recently entered in Klein, the Owners stipulated, among other things, that on July 

30, 2021, the City’s Department of Code Enforcement “completed compliance inspections at the 

Premises and observed minimal work in progress.” (Klein Stipulated Order at 5.) During the July 
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30 inspection, Code Enforcement observed 201 outstanding code violations at the Premises. (Id.) 

Following the July 30 inspection, the City also issued 13 new emergency notice violations for 

vacant and unsecured units at the Premises and for missing or inoperable smoke detectors. (Id.) 

Code Enforcement observed over 100 vacant and unsecured units at the Premises during its 

inspection. (Id.)  

Based on the Owners’ stipulations and the facts alleged in the City’s Complaint, the 

Environmental Court found, among other things, that the Premises is not in compliance with the 

Columbus City Code, the Owners are guilty of maintaining a public nuisance at the Premises, and 

that the Premises is subject to abatement. (Klein Stipulated Order at 6–7.) 

III. Law and Argument. 

A. The Court Should Appoint a Receiver to Protect the Premises and Safeguard 

the Rights and Interests of EFM and the Interested Parties. 

 

The Premises is in immediate danger of being lost, materially injured, diminished in value, 

or squandered, and Movants therefore request that the Court appoint a receiver pursuant to R.C. 

2735.01 to manage and sell the Premises. 

When considering whether to appoint a receiver, courts: 

[T]ake into account all the circumstances and facts of the case, the presence of 

conditions and grounds justifying the relief, the ends of justice, the rights of all 

parties interested in the controversy and subject matter, and the adequacy and 

effectiveness of other remedies. 

 

State ex rel. Celebrezze v. Gibbs, 60 Ohio St.3d 69, 73, fn.3, 573 N.E.2d 62 (1991), quoting 65 

American Jurisprudence 2d, Receivers, Sections 19, 20, at 873, 874 (1972). Receiverships are 

appropriate where “the failure to [appoint a receiver] would place the petitioning party in danger 

of suffering an irreparable loss or injury.” Equity Ctrs. Dev. Co. v. S. Coast Ctrs., Inc., 83 Ohio 

App.3d 643, 649–50, 615 N.E.2d 662 (8th Dist.1992). 
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The statutory authority for the appointment of a receiver comes from R.C. 2735.01. As 

relevant here, a court may appoint a receiver under that statute: 

In an action by a mortgagee, for the foreclosure of the mortgagee’s mortgage and 

sale of the mortgaged property, when it appears that the mortgaged property is in 

danger of being lost, removed, materially injured, diminished in value, or 

squandered, or that the condition of the mortgage has not been performed, and 

either of the following applies: 

 

 (a) The property is probably insufficient to discharge the mortgage debt. 

 

 (b) The mortgagor has consented in writing to the appointment. 

 

R.C. 2735.01(A)(2). 

Here, Apex Colonial consented in writing to the appointment of a receiver upon its default 

under the Mortgage. (Meagher Aff., Ex. 3, Mortgage Section C.2(b).) The Owners have now 

defaulted on their obligations under the Loan Documents and the Premises is in danger of being 

lost, materially injured, diminished in value, or squandered. (Meagher Aff. ¶ 23–24, 28.) The 

Owners defaulted on their obligations under the Loan Documents by, among other things, failing 

to make monthly payments to EFM under the Promissory Note, failing to pay real estate taxes 

when due, failing to properly care for and keep the Premises in good condition and repair, failing 

to comply with all laws, ordinances, regulations, or governmental orders affecting the Premises, 

and allowing the attachment of various liens and encumbrances to the Premises without posting a 

bond or indemnification satisfactory to EFM. (Id. ¶ 23, see also id., Ex. 3, Mortgage Sections 

C.1(a), (j), (l), (o), Ex. 6, Guaranty Sections 1, 2.)  

These defaults, and in particular the Owners’ failure to pay the real estate taxes for the 

Premises, alone establish that the Premises is in danger of being lost, materially injured, diminished 

in value, or squandered. The Environmental Court’s findings in Klein reinforce that conclusion. 

(Klein Stipulated Order at 6–7.) 
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In situations like this, where a property owner has created a public nuisance or mismanaged 

the property, courts have found that appointing a receiver is proper. See State ex rel. Olmsted Falls 

v. Bowman, 8th Dist. No. 104154, 2016-Ohio-5851, ¶ 1, 7 (upholding an asset sale conducted by 

a receiver appointed to sell property subject to a nuisance action); State ex rel. Petro v. Gold, 166 

Ohio App.3d 371, 2006-Ohio-943, 850 N.E.2d 1218, ¶ 67–70 (10th Dist.) (upholding the trial 

court’s appointment of a receiver where there was evidence that the nonprofit at issue was 

mismanaged); City of Wauseon v. Plassman, 6th Dist. No. F-95-022, 1996 WL 354881, at *3–4 

(June 28, 1996) (upholding the appointment of a receiver by the common pleas court where the 

property owners failed to abate a public nuisance on the property). 

 EFM is in danger of suffering an irreparable injury to its interest in the Premises if this 

Court does not promptly appoint a receiver. Hundreds of code violations were present at the 

Premises when Apex Colonial acquired the Premises in March 2020. (Klein Stipulated Order at 3–

4.) Those violations related to, among other things, bed bugs, rodent infestation, water damage, 

lack of utilities, prohibited occupancy, missing/inoperable smoke detectors, fire damage, broken 

windows, bare and rotted wood, detached and rotten door framing, damaged or missing rain 

carriers, missing downspouts, debris filled gutters, mortar voids and damaged concrete, potholes, 

loose/damaged siding, exposed wiring, broken/damaged light fixtures, and unsecured vacant units. 

(Id. at 4–5.) The Owners have had over a year to bring the Premises into compliance with the 

Columbus City Code. And they have had nearly four months to bring the Premises into compliance 

since the City filed its lawsuit in the Environmental Court. However, as of July 30, 2021, there 

were still more than 200 code violations at the Premises. (Id. at 5.) And, to date, the Owners have 

still failed to pay the real estate taxes for the Premises or cure any of their other defaults under the 

Loan Documents. (Meagher Aff. ¶ 24.) 
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 The Environmental Court provided the Owners and other defendants in Klein until 

September 2, 2021 to bring the Premises into compliance with all applicable provisions of the 

Columbus City Code. (Klein Stipulated Order at 13.) But this Court should not wait until then to 

order the appointment of a receiver. The Owners have established through their inaction and 

mismanagement that they are incapable of meeting the Environmental Court’s deadline, curing 

their defaults under the Loan Documents, or properly managing the Premises.  

The Owners had an opportunity to solve these issues at the Premises but failed to do so—

even after being sued by the City and threatened with the appointment of a receiver and the 

demolition of all structures on the Premises. (See Klein Compl. at 35.) 

 The Court should promptly appoint a receiver to operate, manage, and prepare the Premises 

for sale. Promptly appointing a receiver will benefit all interested parties, including community 

members and residents. An experienced and well-qualified receiver, like the one proposed by 

Movants, will increase, or at least preserve, the value of the Premises and facilitate the sale of the 

Premises to a new, competent owner. 

B. The Proposed Receiver, Broker, Property Manager, and Counsel for the 

Receiver Are Experienced and Well Qualified. 

 

1. The Court Should Appoint Robert J. Weiler, Sr. as the Receiver. 

Movants propose that the Court appoint Robert J. Weiler, Sr. (“Mr. Weiler”) as the receiver 

for the Premises. Mr. Weiler is an experienced real estate professional and has served as a receiver 

in numerous other matters over his lengthy career. (Affidavit of Mr. Weiler, attached as Exhibit 2 

to the Joint Motion (“Weiler Aff.”) ¶ 4.) Mr. Weiler is an Ohio resident and currently serves as the 

Chairman of the Board of The Robert Weiler Company, a corporation formed under Ohio law. 

(Affidavit of Robert J. Weiler, Sr. (Id. ¶ 5–6.) He holds a doctoral degree in finance from The Ohio 

State University and received MAI and SREA designations from the Appraisal Institute. (Id. ¶ 7.) 
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Mr. Weiler has served as the Chairman of the Ohio Real Estate Appraiser Board and as the 

President of the Ohio Chapter of the Appraisal Institute and the Columbus Board of Realtors. (Id. 

¶ 8.)   

Mr. Weiler does not have any personal or financial interest in the Premises and is a 

disinterested party to this matter. (Weiler Aff. ¶ 9.) For his time spent serving as the receiver of 

the Premises, Mr. Weiler will be compensated $400 per hour. (Id. ¶ 10.) Mr. Weiler’s entire fee 

arrangement, including all expense reimbursements and any commissions contemplated for 

leasing or selling property, is set forth in Exhibit 1 to Mr. Weiler’s Affidavit. 

Mr. Weiler acknowledges that, upon accepting the appointment as the receiver over the 

Premises, he will comply with the requirements of Local Rule 66.04(C). (Weiler Aff. ¶ 12.) 

Mr. Weiler’s proposed scope of work and duties are enumerated in the attached Proposed 

Order Appointing Receiver (“Proposed Order”). (Proposed Order, attached as Exhibit 3 to the Joint 

Motion, at 11–22.) 

Although Apex Colonial borrowed at least $15.5 million to purchase the Premises, given 

Apex Colonial’s mismanagement, the Premises is likely worth significantly less than that amount 

currently. (Meagher Aff. ¶ 29.) Movants therefore request that the receiver be required to post a 

surety bond of $500.00. This bond amount is reasonable given the probable current value of the 

Premises and the unlikelihood of an experienced and well-qualified receiver, such as Mr. Weiler, 

damaging the Premises.  

2. The Court Should Permit Mr. Weiler to Hire The Robert Weiler 

Company as His Broker. 

 

 The proposed order appointing Mr. Weiler as receiver anticipates that the Premises will be 

marketed and potentially sold during the course of these proceedings. To timely place the Premises 

on the market, and for judicial economy, the Mr. Weiler should be granted authority to immediately 
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employ a broker to market and sell the Premises, subject to Court order. Specifically, the Court 

should permit Mr. Weiler to hire The Robert Weiler Company (the “Broker”) as his real estate 

broker in this matter. If the Court appoints Mr. Weiler as receiver, Movants anticipate that Mr. 

Weiler will enter into the attached Exclusive Right to Sell or Lease Listing Contract (the “Listing 

Contract”) with The Robert Weiler Company (attached as Exhibit 3 to the Weiler Aff.).  

 Mr. Weiler desires to employ the Broker based on its experience with real property such as 

the Premises in this case. The Broker has extensive experience in acting as real estate agent in the 

way it will serve in relation to the Premises. The Broker and all its agents hold in good standing 

all required credentials to fulfill this role. The Broker, being the real estate company affiliated with 

Mr. Weiler, understands the receivership process and can work through the sale process outlined 

by Ohio law and the proposed order appointing receiver. 

 The Broker is the real estate company that is affiliated with Mr. Weiler and he serves as its 

Chairman of the Board.4 Neither the Broker nor its agents hold or represent an interest adverse to 

the Receiver, any party in this case, or the receivership estate; the Broker is “disinterested.” Neither 

the Broker nor any of its employees have any prior business relationship with the parties to this 

case other than in conjunction with this case. The Broker has current insurance coverage as 

required for a similarly-situated Broker under Ohio law. Any money received by Broker in relation 

to the Property will be turned over to the Receiver. The Broker will not, under any circumstances, 

directly or indirectly purchase, acquire, or accept any interest in the Property or other assets of the 

receivership estate. 

 As an additional consideration, Mr. Weiler believes that hiring the Broker to market the 

Premises will allow for the maximum amount of recovery to the receivership estate due to the 

                                                      
4 Because Mr. Weiler is affiliated with the Broker, no separate affidavit is being provided for the Broker. 
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Broker’s particular experience with this type of property. In addition, hiring the Broker will allow 

for cost savings. Because Mr. Weiler will be able to serve in the capacity of receiver and also 

manage certain operations of the Broker, certain cost savings will accrue to the receivership estate. 

In particular, hourly fees that Mr. Weiler would have incurred in interfacing with a third-party 

broker can be avoided because of the dual capacity of service. Mr. Weiler will not charge any 

hourly rates for time that would typically be encapsulated in a service he completes and is 

compensated for in his roles with the Broker. As a result, the dual role of Receiver/Broker will 

bring cost savings to the receivership estate. Finally, the familiarity of the Broker and its agents 

with the receivership process is a substantial advantage over other brokerage options; the Broker 

understands the process, the inherent risks, and the need for Court supervision and authority.  

3. The Court Should Permit Mr. Weiler to Hire Hayes Gibson Property 

Services, LLC as His Property Manager. 

 

The Court should permit Mr. Weiler to hire Hayes Gibson Property Services, LLC (“Hayes 

Gibson”) as his property manager for the Premises. If the Court appoints Mr. Weiler as receiver, 

Movants anticipate that Mr. Weiler will enter into the attached Property Management Agreement 

(the “PMA”) with Hayes Gibson. (attached as Exhibit 2 to the Weiler Aff.). 

With over 65 years of experience, Hayes Gibson is a leading expert in the multifamily 

affordable housing industry. (Affidavit of Alexandra S. Jackiw, attached as Exhibit 4 to the Joint 

Motion (“Jackiw Aff.”) ¶ 6.) Hayes Gibson manages over 12,000 units in over 100 cities and 16 

states. (Id. ¶ 7.) Hayes Gibson has expertise in property operations, financial management, 

regulatory compliance, facilities maintenance, value recovery, and resident and community 

relations. (Id. ¶ 8.) All of Hayes Gibson’s necessary licenses are in good standing. (Id. ¶ 9.) 

Hayes Gibson’s usual and customary management fee is 4.0% of gross collections, a 

$15.00 per unit start-up fee, and a 5.0% capital supervision fee for capital work in excess of 
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$25,000. (Jackiw Aff. ¶ 10.) And its proposed fee for managing the Premises is the greater of 4.0% 

of gross collections or $15,000 per month, a $7,500 start-up fee, and a 5.0% capital supervision 

fee for capital work in excess of $25,000. (Id. ¶ 11.) In the year prior to the filing of this Joint 

Motion, Hayes Gibson has not received any fees from Apex Colonial, any persons or parties 

closely related to Apex Colonial, or any persons or parties known to be adverse to Apex Colonial 

and having a material claim in the receivership. (Id. ¶ 12.) Hayes Gibson affirms that gross 

proceeds of any sale or other transaction conducted by it in connection with the receivership will 

be immediately turned over to the receiver or placed in a separate trust account. (Id. ¶ 13.) 

Hayes Gibson checked this engagement for potential conflicts and did not identify any. 

(Jackiw Aff. ¶ 14.) Hayes Gibson will avoid any conflicts of interest in connection with any work 

for the receivership. (Id. ¶ 15.) And Hayes Gibson will not, under any circumstances, directly or 

indirectly purchase, acquire, or accept any interest in any property it manages, appraises, or sells 

through the receivership. (Id. ¶ 16.) 

4. The Court Should Permit Mr. Weiler to Hire Allen Stovall Neuman & 

Ashton LLP as Legal Counsel. 

 

The Court should also permit Mr. Weiler to hire Allen Stovall Neuman & Ashton LLP 

(“Allen Stovall”), and attorney James A. Coutinho in particular, as legal counsel to represent him 

and the receivership estate in this matter.  

Mr. Coutinho and the other attorneys at Allen Stovall have significant experience in 

receivership cases involving real estate and can address all legal needs of the Receiver. (Affidavit 

of James A. Coutinho, attached as Exhibit 5 to the Joint Motion (“Coutinho Aff.”) ¶ 6.) Aside from 

his experience representing receivers generally in this Court, Mr. Coutinho is also counsel in 

numerous real property receiverships involving nuisance matters that have arisen before the 

Environmental Court, and he is familiar with the prosecutor team with the City that is assigned to 
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this property. (Id. ¶ 7.) His familiarity with the receivership process and with nuisance issues will 

be an asset in this case. 

As to compensation, Allen Stovall proposes that its fees be charged at a discounted rate 

that is used when it represents court fiduciaries. (Coutinho Aff. ¶ 8.)  That discounted rate is a $30 

per hour reduction in each attorney’s standard hourly rates. (Id. ¶ 9.)  Those rates are set forth in 

the table below. (Id. ¶ 10.) This proposed compensation is reasonable given the level of experience 

required to handle these matters and the ongoing cost of legal services for this locality. (Id.) 

Attorney Standard Hourly 

Rate 

Discounted Fiduciary 

Rate 

Richard K. Stovall, Partner $425.00 $395.00 

James A. Coutinho, Partner $350.00 $320.00 

Tom Shafirstein, Associate $285.00 $255.00 

Bradley Hemmer, 

Associate 

$225.00 $195.00 

Michele Doan, Paralegal $150.00 $120.00 

 

Mr. Coutinho and the other attorneys at Allen Stovall are licensed to practice law in Ohio 

and are in good standing with the Supreme Court of Ohio. (Coutinho Aff. ¶ 11.) Allen Stovall 

maintains professional liability insurance in an amount at least equal to the minimum coverage 

required by Rule 1.4 of Ohio Rules of Professional Conduct. (Id. ¶ 12.) 

Allen Stovall checked this engagement for potential conflicts and did not identify any. 

(Coutinho Aff. ¶ 14.) In the year prior to the filing of this Joint Motion, Allen Stovall has not 

received any fees from Apex Colonial, any persons or parties closely related to Apex Colonial, or 

any persons or parties known to be adverse to Apex Colonial and having a material claim in the 

receivership. (Id. ¶ 13.) Allen Stovall will avoid any conflicts of interest in connection with any 

work for the receivership. (Id. ¶ 15.)  

Allen Stovall affirms that gross proceeds of any sale or other transaction conducted by it 

in connection with the receivership will be immediately turned over to the receiver or placed in a 
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separate trust account. (Coutinho Aff. ¶ 16.) Allen Stovall will not, under any circumstances, 

directly or indirectly purchase, acquire, or accept any interest in any property it manages, appraises, 

or sells through the receivership. (Id. ¶ 17.) Allen Stovall has not received a retainer or other 

compensation yet for preparatory work relative to the receivership. (Id. ¶ 18.) 

Mr. Weiler, the Broker, Hayes Gibson, and Allen Stovall are experienced, well qualified, 

and disinterested and should serve, respectively, as the receiver, the property broker, the property 

manager for the Premises, and legal counsel for the receivership. 

IV. Conclusion. 

For all these reasons, Movants respectfully request that the Court grant this Joint Motion 

and issue the attached Proposed Order appointing Mr. Weiler as the receiver for the Premises and 

permitting Mr. Weiler to hire The Robert Weiler Company as his broker, Hayes Gibson as his 

property manager, and Allen Stovall as his legal counsel. A proposed Order Appointing Receiver 

is attached hereto for the Court’s consideration. 

Respectfully submitted, 

 

 

/s/ Tiara N. Ross    

Tiara N. Ross (0089583) 

Sarah C. Pomeroy (0093578) 

Assistant City Attorneys 

375 South High Street, 17th Floor 

Columbus, Ohio 43215 

Phone: (614) 645-0781 

tnross@columbus.gov 

scpomeroy@columbus.gov 

 

Counsel for Interested Party City of 

Columbus 

 

 

 

/s/ Joseph C. Pickens     

Joseph C. Pickens (0076239) 

jpickens@taftlaw.com 

James V. Maniace (0003178) 

jmaniace@taftlaw.com  

Jonathan N. Olivito (0092169) 

jolivito@taftlaw.com  

Taft Stettinius & Hollister LLP 

65 East State Street, Suite 1000 

Columbus, Ohio 43215 

Telephone: (614) 221-2838 

Facsimile:  (614) 221-2007 

 

Counsel for Plaintiff EFM Transfer Agent, LLC 

 

mailto:tnross@columbus.gov
mailto:scpomeroy@columbus.gov
mailto:jpickens@taftlaw.com
mailto:jmaniace@taftlaw.com
mailto:jolivito@taftlaw.com


 
 

CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of the foregoing was served via U.S. Mail this 27th 

day of August 2021, on the following: 

Katherine Ferguson 

100 S 4th Street 

Columbus, Ohio 43215 

Counsel for Apex Colonial OH LLC, Oron 

Zarum, and Aron Puretz 

 

Ryan Lee Thomas 

503 S Front Street, Suite 250 

Columbus, Ohio 43215 

Counsel for Pierce Carpet Cleaning, LLC 

 

Charles R. Ellis 

Assistant Prosecuting Attorney 

373 S High Street, 17th Floor 

Columbus, Ohio 43215 

Counsel for Cheryl Brooks Sullivan, Franklin 

County Treasurer 

 

Garver Asset Protection, LLC 

c/o Nicholas R. Garver 

22 Valley View Drive SE 

Heath, Ohio 43056 

 

Tiara N. Ross 

Sarah C. Pomeroy 

Assistant City Attorneys 

375 South High Street, 17th Floor 

Columbus, Ohio 43215 

Counsel for City of Columbus 

 

Keybank National Association 

127 Public Square, Suite 5600 

Cleveland, Ohio 44114 

Madison Exchange, LLC 

885 Second Avenue 

New York, New York 10017 

Colonial Property Holdings, LLC 

c/o National Service Information, Inc. 

145 Baker Street 

Marion, Ohio 43302 

 

 

       /s/ Joseph C. Pickens    

       Joseph C. Pickens 
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IN THE COURT OF COMMON PLEAS 

FRANKLIN COUNTY, OHIO 
 

EFM TRANSFER AGENT, LLC, 
 

  Plaintiff, 
 

 v. 
 

APEX COLONIAL OH LLC, et al., 
 

  Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 

Case No.  
 

Judge  

 
AFFIDAVIT OF KATHERINE MEAGHER 

 
STATE OF New Jersey   ) 
      ) ss: 
COUNTY OF  Bergen    ) 
 

I, Katherine Meagher, having been duly sworn by the undersigned Notary, state under 

oath that the following is true to the best of my personal knowledge: 

1. I am the Vice President of Ellington Management Group, which is the 

management representative of investors in and authorized signatory of EFM Transfer Agent, 

LLC (“EFM”). 

2. I am authorized to make the statements below on behalf of EFM. 

3. I make this Affidavit in support of the Joint Motion of Plaintiff EFM Transfer 

Agent, LLC and Interested Party City of Columbus (the “City”) for the Appointment of a 

Receiver (the “Joint Motion”). 

4. I am familiar with the facts set forth herein, which are based on my personal 

knowledge and review of EFM’s files. 

5. The real property at issue in this case is a multi-unit apartment complex 

commonly known as Colonial Village Apartments, Franklin County Permanent Parcel Nos. 010-
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134510, 010-134511, 010-134512, 010-134513, 010-134514, 010-134515, 010-134516, 010-

134517, 010-134518, 10-134519, 010-134520, 010-134521, 010-134522, 010-134523, 010-134524, 

010-134525, 010-134526, 010-134527, 010-134528, 010-134529, 010-134530, 010-010134531, 

010-134532, 010-134533, 010-134534, 010-134535, 010-134536, 010-137570, 010-137571, 

010-137572, 010-137573, 010-137574, 010-137576 and 010-137577. This property is situated in 

the City of Columbus, Franklin County, Ohio, and is hereinafter referred to as the “Premises.” 

6. On or about August 26, 2020, Defendant Apex Colonial OH LLC (“Apex 

Colonial”) executed a Promissory Note in the principal amount of $15,500,000 (the “Promissory 

Note”) in favor of EF SBC 2015-2 LLC (“EF SBC”).  

7. Attached as Exhibit 1 is a true and accurate copy of the Promissory Note. 

8. On or about August 26, 2020, in connection with the Promissory Note, 

Defendants Apex Colonial, Aron Puretz (“Puretz”), and Oron Zarum (“Zarum”) (collectively, the 

“Owners”) executed an Environmental Compliance and Indemnity Agreement (“Environmental 

Agreement”) in favor of EF SBC. 

9. Attached as Exhibit 2 is a true and accurate copy of the Environmental 

Agreement. 

10. On or about August 28, 2020, in order to secure its obligations under the 

Promissory Note, Defendant Apex Colonial executed and delivered an Open-End Mortgage, 

Security Agreement and Fixture Filing, recorded on August 28, 2020, as Instrument Number 

202008280128328 with the Franklin County, Ohio Recorder’s Office (the “Mortgage”), wherein 

Apex Colonial granted to EF SBC an interest in real property owned by Apex Colonial and 

referred to in this case as the Premises. 

11. Attached as Exhibit 3 is a true and accurate copy of the Mortgage. 
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12. On or about August 28, 2020, in connection with the Promissory Note, Defendant 

Apex Colonial executed a Pledge and Security Agreement (“Pledge”) in favor of EF SBC. 

13. Attached as Exhibit 4 is a true and accurate copy of the Pledge. 

14. On or about August 28, 2020, in order to further secure its obligations under the 

Promissory Note, Defendant Apex Colonial executed and delivered an Assignment of Leases and 

Rents, recorded on August 28, 2020, as Instrument Number 202008280128329 with the Franklin 

County, Ohio Recorder’s Office (the “Assignment of Rents”), wherein Apex Colonial granted to 

EF SBC the right, title, and interest in any and all present or future leases, tenancies, rents, 

profits, and other income or payments due or payable to Apex Colonial as the result of any use, 

possession, or occupancy of all or any portion of the Premises. 

15. Attached as Exhibit 5 is a true and accurate copy of the Assignment of Rents. 

16. On or about August 26, 2020, Defendants Puretz and Zarum each executed a 

Guaranty of Payment and Performance in favor of EF SBC (the “Guaranty”) to further secure 

Defendant Apex Colonial’s obligations under the Promissory Note. 

17. Attached as Exhibit 6 are true and accurate copies of the Guaranty. 

18. On or about September 23, 2020, EF SBC and EFM entered into an Assignment 

of Open-End Mortgage, Security Agreement and Fixture Filing and Related Loan Documents 

(the “Mortgage Assignment”) in which EF SBC assigned all of its right, title, and interest in the 

Promissory Note, Environmental Agreement, Mortgage, Pledge, Assignment of Rents, and 

Guaranty, among other documents (collectively, the “Loan Documents”), to EFM. 

19. Attached as Exhibit 7 is a true and accurate copy of the Mortgage Assignment. 

20. On June 29, 2021, EFM provided notice (the “Default Notice”) to the Owners that 

one or more events of default have occurred under the Loan Documents, including the failure to 
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make monthly payments to EFM under the Promissory Note, the failure to pay real estate taxes 

when due, the commencement and continuation of litigation by the City against the Owners, and 

the attachment of various liens and encumbrances to the Premises. 

21. EFM informed the Owners that if the total balance due under the Promissory Note 

was not paid immediately, then EFM intended to, among other things, enforce its rights and 

remedies under the Loan Documents, initiate litigation to collect the full amount due under the 

Promissory Note, and foreclose the Mortgage. 

22. Attached as Exhibit 8 is a true and accurate copy of the Default Notice. 

23. The Owners defaulted on their obligations under the Loan Documents by, among 

other things, failing to make monthly payments to EFM under the Promissory Note, failing to 

pay real estate taxes when due, failing to properly care for and keep the Premises in good 

condition and repair, failing to comply with all laws, ordinances, regulations, or governmental 

orders affecting the Premises, and allowing the attachment of various liens and encumbrances to 

the Premises without posting a bond or indemnification satisfactory to EFM. 

24. As of the date this Affidavit is signed, the Owners have failed to pay the real 

estate taxes for the Premises, failed to cure any of the other defaults under the Loan Documents, 

and failed to pay the amount owed under the Promissory Note. 

25. Attached as Exhibit 9 is a true and accurate copy of the Stipulated Order for 

Permanent Injunctive Relief issued by the Franklin County Municipal Court, Environmental 

Division in State ex rel. Klein v. Apex Colonial OH LLC, et al., Franklin Cty. Municipal Ct., 

Envtl. Div. No. 2021 EVH 60155 (“Klein”). 

26. Attached as Exhibit 10 is a true and accurate copy of the City’s Complaint for 

Preliminary and Permanent Injunctive Relief in Klein. 
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EXHIBIT 1 
  



Receiver Robert J. Weiler, Sr.’s Compensation and Approved Expenses 

 

$400 per hour plus extraordinary out of pocket expenses necessary for the Receiver to perform his 

functions and as approved by the Court and EFM.  Fee applications shall be submitted monthly to 

the Court and EFM for approval. 

 

The Receiver shall not receive any compensation for the listing and sale of the property which is 

subject of this action.  All such compensation shall be paid to the Exclusive Listing Agent per a 

separate agreement. 

 

 

 



 
 
 
 
 

EXHIBIT 2 
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PROPERTY MANAGEMENT AGREEMENT 

 

This Property Management Agreement (“Agreement”) is entered into as of the       day of 

August, 2021, by and between Robert J. Weiler, Sr. of  The Robert Weiler Company as Court Appointed 

Receiver for certain property known as Colonial Village Apartments, Columbus, Ohio, pursuant to a 

Court Order entered in the Franklin County Court of Common Pleas (Case No.     ), whose address is 

10 N. High Street, Suite 401, Columbus, Ohio 43215 (“Receiver”) and Hayes Gibson Property Services, 

LLC, a Delaware limited liability company, whose address is 2565 South Breaking A Way, Suite 200, 

Bloomington, IN 47403 (“Manager”). 

  

W I T N E S S E T H 

 

 In consideration of the mutual promises and covenants contained herein, the parties agree as 

follows: 

 

Article 1 Appointment of Agent. 

 

1.1 Appointment.  Receiver hereby hires and designates Manager as the sole and exclusive 

managing agent for the property known as Colonial Village Apartments, as listed in 

Exhibit C (the “Property”) for the Term (as defined in Section 5.1 below), and Manager 

hereby accepts such appointment, upon the terms and conditions contained herein. 

 

1.2 Acceptance of Property.  Manager shall promptly, upon execution hereof, inspect each 

unit and common facility at the Property and ascertain its general condition.  With respect 

to any unit or facility in the Property found to be in need of repairs, within sixty (60) days 

from the date hereof Manager shall prepare a written report of recommended repairs and 

the estimated cost thereof required to bring the Property into compliance with Section 2.2 

below.  Subsequent reports of unfinished work shall be furnished to Receiver, on a monthly 

basis, until all such work has been corrected or accepted by Receiver.  The Property has 

severe non-compliance with code but  also has serious crime and safety issues.  Manager 

shall prioritize the safety of current residents over the repair of units except where repairs 

are necessary to preserve life safety.  

 

In order to facilitate efficient operation, Manager will inform itself with respect to the 

layout, construction, location, character, plan, and operation of the lighting, life safety, 

heating, plumbing, security and ventilating systems, as well as elevators and escalators, if 

any, and other mechanical equipment at the Property.  To the extent in Receiver’s 

possession, copies of guarantees and warranties pertinent to the equipment at the Property 

and in force at the time of execution of this Agreement may be furnished by Receiver to 

Manager, who will review them and remain familiar with their requirements and expiration 

dates and will be responsible for their safekeeping.  Manager will further be similarly 

responsible for the safekeeping of copies of any construction plans and “as-built” drawings 

furnished to it by Receiver. 

 

1.3 Designation of Receiver Representative.  Receiver hereby designates Robert J. Weiler, 

Sr., to serve as the Receiver's representative in all dealings with Manager hereunder.  

Whenever the approval, consent or other action of Receiver is called for hereunder, such 

approval, consent or action shall be binding on Receiver if such is specified in a writing, 

which is executed by said representative.  Said representative may be changed at any time 

in the sole discretion of the Receiver, by written notice to Manager, effective upon receipt 

by Manager. 
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1.4 Designation of Manager Representative.  Manager hereby designates Alexandra S. 

Jackiw, CPM®, to serve as the Manager’s representative in all dealings with Receiver 

hereunder.  Whenever the approval, consent or other action of Manager is called for 

hereunder, such approval, consent or action shall be binding on Manager if such is specified 

in a writing, which is executed by said representative.  Said representative may be changed 

at any time in the sole discretion of the Manager, by written notice to Receiver, effective 

upon receipt by Receiver. 

 

1.5 Ability to Perform Services in Ohio.  Manager represents and warrants that it is qualified 

to do business in Ohio and meets all requirements of the Ohio Division of Real Estate to 

lawfully provide the third party management of real estate in Ohio.  Manager’s brokerage 

license number in Ohio is _____________.   

 

Article 2 Services to be Performed.   

 

Manager agrees to perform the following management services pertaining to the Property: 

 

2.1 Employment of Personnel.  At Receiver's direction and expense, on the basis of the 

operating plan, schedule of job descriptions and requirements and schedule of wage rates 

and other compensation previously approved by Receiver, as set forth in the Budget 

referred to in Section 2.10 below, Manager shall, as agent for Receiver, investigate, hire, 

pay, supervise and discharge the personnel necessary to be employed in order to properly 

maintain and operate the Property, including, without limitation and if Manager deems 

appropriate, and the same is provided for in the Budget, a full-time Property Manager.  

Manager shall not discriminate against any employee or applicant for any term or condition 

of employment on the basis of any protected class.  Such personnel shall in every instance 

be deemed employees or independent contractors of Manager and not of Receiver.  

Manager shall have the express right to directly hire, fire, supervise and direct such 

employees or independent contractors.  All salaries, wages, and other compensation of 

personnel employed by or contracted by Manager hereunder, including a Property 

Manager, and including so-called fringe benefits, vacation pay, life, disability, medical and 

health insurance, pension plans, social security, taxes, Worker’s Compensation Insurance 

and related items, shall be Manager’s expenses; provided, however, that Receiver shall 

reimburse Manager for the aforementioned expenses as provided herein and pursuant to an 

approved budget. 

 

  In addition, certain services to the Property may be provided by employees of Manager, 

and the cost of such services, based on the hourly rate established by Manager for such 

employees, shall be Receiver’s expenses (said rates are attached hereto as Exhibit “A”).   

 

2.2 Maintenance and Repair of Property.  At Receiver's expense, Manager shall cause the 

Property to be maintained according to standards established by the Receiver, including, 

but not limited to, interior and exterior cleaning, repairs and alterations, plumbing, 

carpentry and decorating, and such other normal maintenance and repair work as may be 

deemed desirable or necessary by Manager, subject only to the limitations of the current 

Budget approved by Receiver and any other limitations imposed by Receiver in addition 

to those contained herein.  For any other item of repair or maintenance involving a single 

expenditure in excess of Ten Thousand Dollars ($10,000.00), or annually in the aggregate 

of One Hundred Thousand Dollars ($100,000.00), except as previously approved in the 

annual Budget, the prior written approval of Receiver must be obtained; provided, 
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however, emergency repairs immediately necessary for the preservation or safety of the 

Property or for the safety of the tenants or other persons or required to avoid the suspension 

of any necessary service to the Property may be made by Manager without the prior written 

approval of the Receiver; and provided further, that Receiver agrees to approve any 

expenditure necessary to prevent Manager from being exposed to liability to third parties, 

except due to Manager’s gross negligence or willful misconduct.  Notwithstanding this 

authority as to emergency repairs, it is understood and agreed that Manager shall confer as 

soon as possible with Receiver regarding every such expenditure.   

  

 Manager shall be entitled to a fee for all construction management services and major 

capital work performed.  The scope of the work and the associated fee is outlined in Exhibit 

A. 

 

  Manager agrees not to permit the use of the Property for any purpose which might void or 

cause an increase in the premium for any policy of insurance held by Receiver or Manager, 

or which might render any loss thereunder uncollectible, or which would be in violation of 

any Legal Requirements (as defined in Section 2.3 below) or other restriction or under any 

mortgage of the Property.  Manager shall to the best of its ability ensure that all tenants are 

in full material compliance with the terms and conditions of their respective leases and 

with all Legal Requirements, and to this end, Manager shall see that all tenants are informed 

with respect to such rules, regulations and notices as Receiver shall require Manager to 

promulgate. 

 

2.3 Compliance with Legal Requirements.  At Receiver's expense, Manager shall use its best 

efforts to comply with any and all orders or regulations pertaining to the Property 

promulgated by any federal, state, county or municipal authority having jurisdiction 

thereover (“Legal Requirements”), subject to the limitation on repair or maintenance 

expenditures set forth in Section 2.2 above.  Manager acknowledges that the Property is 

subject to a number of code violation orders.  Manager shall not take any such action, 

however, as long as Receiver is actively contesting or has expressed an intention to contest 

and promptly institutes proceedings contesting any such order or requirements; provided 

that, if failure to comply promptly with any such order or requirement would or might 

expose Manager to criminal liability, Manager may cause the same to be complied with, 

without the Receiver's approval, and, in such event, Manager shall notify Receiver 

promptly and in no event later than twenty-four (24) hours from time of receipt of any such 

order or notice of requirement in writing.  Manager hereby represents and warrants to 

Receiver that it holds all licenses required by all applicable Legal Requirements to act as a 

property manager in the jurisdiction in which the Property is located and will continue to 

hold such licenses during the entire Term of this Agreement.  Manager shall comply with 

provisions of the Order appointing the Receiver relating to property management. 

 

2.4 Service Contracts.  On behalf of and as agent for Receiver, and as provided in the Budget, 

Manager shall enter into or renew contracts for electricity, gas, steam, telephone, water, 

cleaning, fuel, oil, elevator and escalator maintenance, pest extermination, trash removal 

and other services deemed necessary or advisable by Manager, subject to Receiver’s 

direction, for the operation of the Property; provided, however, that if providers of goods 

and services shall require that Manager contract in Manager's own name, Manager may do 

so within the scope of the authority granted to Manager by Receiver hereby.  Subject to the 

limitations of the current Budget, Manager shall also purchase all supplies, equipment, 

tools, appliances and materials, which Manager shall deem necessary to maintain and 

operate the Property.  All such contracts, unless otherwise approved by Receiver, shall be 
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terminable by either party upon not more than thirty (30) days’ written notice.  Manager 

shall also acquire in Receiver’s name such equipment, tools, appliances, materials and 

supplies as are necessary to properly maintain the Property, subject to limitations of the 

current Budget.  When taking bids or issuing purchase orders, Manager shall act at all times 

under the direction of Receiver and shall be under a duty to secure for and credit to Receiver 

any discounts, commissions, or rebates obtainable as a result of such purchases. 

 

  In making payments to any party under any such contract, or to any other vendor, Manager 

shall, if and as directed by Receiver, withhold a portion of such payments as back-up 

withholding in accordance with the Internal Revenue Code. 

 

2.5 Collection of Rents and Institution of Legal Proceedings.  Manager is hereby authorized 

to and shall collect all rent and other charges due from tenants, lessees, licensees or similar 

entities and otherwise due Receiver with respect to the Property in the ordinary course of 

business.  Receiver authorizes Manager to request, demand, collect, receive and receipt for 

all such rent and other charges and, upon Receiver’s prior approval, to institute legal 

proceedings in the name of and as an expense reimbursable by Receiver for the collection 

thereof and for the dispossession of tenants and other persons from the Property, and such 

expense may include the engaging of legal counsel selected by Receiver for any such 

matter, which counsel shall be subject to Receiver’s reasonable approval.  Manager shall 

promptly notify Receiver of any disputes with tenants or other parties (including, but not 

limited to, threatened or actual suits). 

 

2.6 Signage.  Manager may place and remove or cause to be placed and removed at Receiver's 

expense such signs upon the Property as Manager shall deem appropriate, including signs, 

banners or stickers on or about the Property stating that the Property is under the 

management of Manager, subject to applicable governmental sign ordinances, statutes and 

regulations. 

 

2.7 Payments by Manager.  To the extent funds are available in the operating account held 

by Manager with respect to the Property pursuant to Section 2.8 below, Manager shall, on 

behalf of Receiver and, pursuant to the Budget, pay, before delinquency: 

 

(a) All expenditures required to be made in performance of the services specified in 

Sections 2.1 through 2.6 above; 

 

(b) Upon the issuance of an order of the Court permitting the distribution of proceeds 

to the Lender, all debt service payments on mortgage loans covering the Property 

(including therein amounts due under any note and mortgage for interest, principal 

and reserves or escrow funds); 

 

(c) The amount of all real estate taxes and assessments levied against the Property 

which, if not escrowed with any mortgagee or land contract vendor, shall be paid 

by Manager, before interest and penalties shall begin to accrue thereon.  Manager 

will communicate with the Franklin County Treasurer as to a realistic payment 

plan for real estate taxes which currently are in arrears; and 

 

(d) Amounts otherwise due and payable as operating expenses of the Property incurred 

under the terms of this Agreement, including the Manager's compensation and 

insurance premiums pursuant to Section 4.1 below. 
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Subject to the above restrictions, any payments made by Manager hereunder shall be made 

at Manager's discretion subject to direction by Receiver as to order or priority out of such 

funds as Manager may from time to time hold for the account of Receiver as specified in 

Section 2.8 below, or as may be provided by Receiver.  Manager will project the cash 

requirements for the Property in the Budget.  For each month during the Term hereof that 

Manager reasonably determines that collections will be insufficient to meet such cash 

requirements, Manager shall request additional funds from Receiver therefor.  Receiver 

agrees to deposit the amount of funds so requested by Manager in the operating account of 

Manager referred to in Section 2.8 below upon Court approval with no less than thirty (30) 

days’ notice.  If at any time there is not sufficient cash in the operating account to pay all 

bills due and owing on the Property promptly, the Manager will request that the necessary 

additional funds be deposited by Receiver in said account.  Receiver agrees to deposit such 

additional funds within thirty (30) days thereafter, or as soon as funded by the Lender or 

Special Servicer.  Manager shall not be obligated to make any advance to or for the 

operating account maintained by Manager pursuant to the terms hereof, nor shall Manager 

be obligated to incur any liability or obligation for the account of the Receiver without 

assurance that the necessary funds for the discharge thereof will be provided; however, if 

Manager shall voluntarily advance for Receiver's account with Receiver’s permission any 

amount for the payment of any necessary expense connected with the maintenance or 

operation of the Property in accordance with this Agreement, Manager shall give Receiver 

prompt notice thereof, and Receiver shall reimburse Manager therefor promptly on demand 

with interest thereon at a rate per annum equal to three (3) percentage points in excess of 

the rate then announced by the Wall Street Journal as its “prime” or base rate, from the date 

such payment is made by Manager.  Any sums due Manager hereunder may be collected 

by Manager from future rental or other payments collected by Manager from the Property. 

 

2.8 Bank Accounts.  All funds collected by Manager for the account of Receiver shall be held 

in trust and deposited in a federally insured depository institution of Manager's choosing, 

referred to herein as the operating account.  All funds in such account shall be the property 

of Receiver, subject to the express rights of Manager provided herein. 

 

2.9 Tenant Security Deposits.  To the extent available, Receiver shall provide Manager a 

complete and accurate accounting for all tenant security deposits as of the commencement 

of the Term.  The total amount of such deposits will be delivered to Manager by Receiver 

on or before the commencement of the Term, which shall be held by Manager in a separate 

security deposit account, on behalf of Receiver.  Manager may pay such deposits to tenants 

at the expiration of the terms of their leases or at such other times as they may become 

entitled thereto, as shall be determined by Manager, and Manager may deduct from such 

deposits appropriate amounts determined by Manager pursuant to the terms of the lease 

agreement with such tenants, subject to applicable laws regulating security deposits. 

 

2.10 Annual Budget.  Within sixty (60) days after the execution of this Agreement, Manager 

will prepare for Receiver's approval the annual business plan and budget (“Budget” or 

“budget”) for the first fiscal year or partial fiscal year of the Term.  The fiscal year of the 

Property shall be January 1 to December 31, subject to the right of Receiver to change such 

fiscal year from time to time.  At least ninety (90) days prior to the expiration of each fiscal 

year of the Term, Manager shall prepare and submit to Receiver the annual budget in draft 

form for the next fiscal year.  The annual budget shall include, but not be limited to, 

anticipated gross revenues, operating expenses, capital expenditures, debt service 

payments, management fees and reserves, taking into account without limitation, the 

general condition of the Property, the expected rate of completion of contemplated repairs 
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and the occupancy, physical condition of and rentals charged in the competing projects in 

the area. 

 

Receiver shall have the right to make any reasonable changes or modifications to the draft 

business plan and budget within thirty (30) days following receipt of same, but no such 

changes or modifications may alter the payments otherwise due Manager as fees or 

reimbursement under this Agreement.  The budget revised by the Receiver shall be subject 

to Manager's approval, which shall not be unreasonably withheld.  In the event Receiver 

and Manager shall not reach agreement upon a budget within thirty (30) days of Manager’s 

submission of the initial draft budget or within twenty (20) days following Receiver’s 

submission of a revised budget to Manager, this Agreement may be terminated as a 

permitted termination by either party by written notice to the other party within ten (10) 

days thereafter, which termination shall be effective as of the last day of the then current 

fiscal year.  Each such budget, following its approval by Receiver as submitted or as 

modified as the case may be, shall constitute the “Budget” for the fiscal year covered 

thereby and shall constitute a standard to which Manager shall adhere.  Approval of the 

annual budget by Receiver shall also constitute Receiver's authorization to Manager to 

make all those expenditures provided for in the Budget, subject to all terms and conditions 

contained in this Agreement.   

 

2.11 Transfer of the Property.  If Receiver decides to sell, mortgage or otherwise transfer the 

Property or any part thereof or interest therein, or otherwise at Receiver’s reasonable 

request, Manager shall comply in timely manner with all reasonable requests of Receiver 

in connection with such proposed transfer, including without limitation the following: 

 

(a) As directed by Receiver, Manager will cooperate and assist in the marketing of the 

Property; 

 

(b) Manager will provide a current rent roll stating, for each unit the name of the 

tenant, the expiration date of the lease, the amount of the security deposit (if any), 

the date to which rent is paid, any renewal, extension or expansion options or any 

unexpired tenant incentives, and whether any defaults are known to exist, and 

Manager will represent and warrant the accuracy of such information to Receiver 

and to any such proposed transferee; 

 

(c) Manager will provide a list of threatened or actual suits or other action by private 

parties or governmental entities, including a factual summary of each such matter, 

and Manager will represent and warrant the accuracy of such information to 

Receiver and to any such proposed transferee; 

 

(d) Manager will provide an updated schedule of personal property belonging to the 

Property and Manager will represent and warrant the accuracy of such information 

to Receiver and to any such proposed transferee; and 

 

(e) Manager will allow Receiver and/or any such proposed transferee to have access 

to all records for the Property. 

 

2.12 Leasing of Property.  Manager shall confirm that all commercial tenants of the Property are maintaining 

insurance in accordance with the requirements of their respective leases. 
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2.13 Additional Services.  Manager shall provide such additional services as may be described 

in the attached Exhibit “B” or as may be otherwise agreed upon. 

 

Article 3 Manager's Compensation. 
 

3.1 Amount of Compensation.  Throughout the Term, Receiver shall pay Manager as 

compensation for the management services rendered hereunder an amount computed and 

payable monthly which shall be designated “Management Fee” and which shall be equal 

to the greater of Fifteen Thousand Dollars ($15,000.00) or Four Percent (4%) of the Gross 

Receipts, as hereafter defined, derived from the Property, for each month. Management is 

also entitled to receive additional compensation as described in the attached Exhibit “A”. 

 

3.2 “Gross Receipts” Defined.  The term “Gross Receipts” shall mean and include all gross 

receipts derived from the operation of the Property, including, without limitation, all rent 

and other sums and charges received from all prospective tenants, tenants and lessees and 

payments made in consideration of the cancellation of any tenant leases or damages by 

reason of any default, security deposits to the extent applied to rent, tenant application fees, 

late rent charges, NSF check charges, miscellaneous administrative charges, utility 

reimbursement, the proceeds from rental interruption insurance, net receipts from vending 

machines, concessions and other commercial operations conducted on the Property. 

 

“Gross Receipts” shall not include sums which, under normal accounting practice are 

attributable to capital, proceeds of claims on account of insurance policies other than rental 

interruption or similar insurance, the abatement of taxes, awards arising out of taking by 

eminent domain, discounts and dividends on insurance policies, nor shall “Gross 

Receipts” include sums received by Manager as reimbursement or recovery of items of 

expense charged the Receiver, such as court costs paid by defaulting tenants, security 

deposits (to the extent applied to damage) and the like, all of which shall be applied as 

offsets against the corresponding items of expense. 

 

3.3 Reports.   

 

(a) Monthly Statements.  Once within each accounting month by no later than the 20th 

day of the month during the term of this Agreement, commencing with the first 

full calendar month following the commencement of this Agreement, and within 

the first full calendar month following the termination of this Agreement, the 

Manager shall furnish to Receiver a true, correct and complete unaudited statement 

of cash flow for the preceding calendar month. Notwithstanding anything to the 

contrary contained herein, Manager shall assist Receiver in submitting an initial 

report and subsequent monthly reports in accordance with the terms of any court 

requirement. 

 

(b) Annual Reporting.  Manager shall deliver to Receiver within ninety (90) days after 

the end of each fiscal year of the Property, a Profit and Loss Statement showing 

the results of operations for that fiscal year and a Balance Sheet of the Property as 

of the end of that fiscal year, both in form satisfactory to Receiver and certified by 

Manager at the expense of Receiver.  Manager shall also deliver to Receiver within 

thirty (30) days after the end of each fiscal year a current rent roll of the Property 

that includes the information specified in Section 2.11(b) above. 
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(c) Tenant Complaints.  Manager shall maintain businesslike relations with tenants, 

whose service requests shall be received, logged and considered in systematic 

fashion in order to show the action taken with respect to each.  Complaints of a 

serious nature shall, after thorough investigation, be reported to Receiver with the 

results of such investigation and appropriate recommendations. 

 

(d) Returns Required by Law.  Manager, as Receiver’s agent, shall execute and file 

punctually when due all forms, reports, and returns required by law or by any 

lender with loans against the Property relating to the employment of personnel and 

the operation of the Property. 

 

3.4 Remittance of Funds to Receiver.  The Manager shall simultaneously with the delivery 

of the monthly reports, but in no event later than the 25th of each month, pay over in 

accordance with directions reasonably given by Receiver's representative the amount of 

Gross Receipts for such preceding calendar month less: 

 

(a) all expenses incurred, including any and all Court approved debt service, 

 

 (b) the Management Fee specified herein, and 

 

  (c) any agreed-upon sums to be reserved for future expenses. 

 

3.5 Expenses.  Manager shall be responsible for its office expenses, other than the direct 

operating expenses of the Property and the cost of services of Receiver's employees to the 

extent rendered for the benefit of the Property.   

 

It is agreed that Receiver shall reimburse Manager and its affiliates for actual, reasonable 

and necessary out-of-pocket costs which they shall incur as operating expenses in 

connection with the performance of this Agreement.  Manager shall have the discretion, 

exercised reasonably, to determine the necessity for the expenditure of any such amounts, 

which shall include, without limitation, reasonable travel, meals, lodging, telephone, 

electronic communications, postage, air expenses, costs of recruitment (including 

applicable agent’s fee) and other incidental expenses; providing that such reimbursed 

expenses shall be set forth in the Budget and that none of the foregoing expenses shall be 

considered Manager’s office expenses.  It is agreed that Manager shall be entitled to 

reimbursement of these expenses directly from the Property account at the time incurred.  

Such reimbursements shall be in addition to the management fee. 

 

3.6 Books and Records.  Manager agrees to keep and maintain a proper and adequate system 

of books of accounts and records, all satisfactory to Receiver and in accordance with the 

cash method of accounting, so as to show accurately and completely all Gross Receipts 

from and expenses incurred with respect to the Property, and to preserve the same for a 

period of at least three (3) years after the close of the calendar year to which they relate.  

Manager further agrees to permit the Receiver and/or its accountants and authorized 

representatives to examine and copy during regular business hours all books and records 

of the Manager in any way pertaining to Gross Receipts and expenses and operation of the 

Property.  Manager agrees to keep all financial information concerning the Property 

confidential at all times during and after the Term of this Agreement, except as expressly 

authorized in writing by Receiver, or unless Manager shall be under compulsion of legal 

process to disclose such information.  In the event Manager is compelled by legal process 
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to disclose such information, Manager shall provide prompt prior notice of the same to 

Receiver. 

 

Article 4 Insurance.  
 

4.1 Insurance Requirements.  Receiver shall cause to be placed, or direct Manager to obtain, 

insurance in such amounts and coverages, limits and deductibles as shall be reasonably 

required by Receiver and, if applicable, any mortgagee of the Property, to protect the 

Property, Receiver and any such mortgagee.  Such insurance shall include, but not be 

limited to workers' compensation insurance, commercial general liability insurance, boiler 

insurance, fire and extended coverage insurance, fidelity bonds and burglary and theft 

insurance and rental interruption insurance, and such insurance shall be maintained 

throughout the Term hereof as an expense of the Property.  The foregoing commercial 

general liability policy shall name Receiver as insured and Manager and any mortgagee of 

the Property as additional insureds.  Manager shall additionally maintain throughout the 

Term policies of (a) workers’ compensation insurance in accordance with statutory 

requirements, (b) employer's liability insurance with limits of not less than One Million 

Dollars ($1,000,000) per occurrence, (c) commercial general liability insurance for bodily 

injury, personal injury and property damage covering the acts or omissions of Manager, its 

agents and employees with limits of not less than Two Million Dollars ($2,000,000) per 

occurrence, and (d) automobile liability insurance for any owned, hired and non-owned 

automobiles with limits of not less than Two Million Dollars ($2,000,000) per occurrence, 

with Manager named as the insured under each policy and Receiver and any mortgagee of 

the Property listed as an additional insured under the commercial general liability policy.  

All insurance procured under this Section 4.1 shall be written on an occurrence basis and 

procured from companies rated by Best's Rating Guide no less than A-/VII, and which are 

authorized to do business in the state where the Property is located.  Upon Receiver's 

request, Manager shall provide Receiver with copies of insurance certificates evidencing 

the insurance required under this Section 4.1.  Any insurance obtained by Manager or its 

agents in accordance with this Agreement will be an expense of the Property and shall be 

paid directly by Manager.   

 

4.2 Insurance Claims.  Manager shall promptly investigate and make a full written report to 

Receiver as to all accidents or claims for damage or injury relating to or occurring at the 

Property, and any damage or destruction to the Property and its estimates of the cost of 

repair thereof and shall prepare for approval by Receiver any and all claims and all reports 

required by any insurance company in connection therewith, which claims and reports shall 

be Manager’s responsibility to file in a prompt manner.  All such reports shall be filed with 

Receiver promptly, and in any event within two (2) business days after the occurrence of 

any such accident, claim, damage, or destruction of a material nature, which shall also be 

noted in the monthly report delivered to Receiver pursuant to Section 3.3(a) above.  

Manager is not authorized without Receiver’s prior written consent to settle any and all 

claims against insurance companies for damages to the Property arising out of any policies, 

including the execution of proofs of loss, the adjustment of losses, the signing of receipts 

and the collection of money.  All claims with respect to personal injury, or damage to 

property other than the Property, shall be promptly referred by Manager to Receiver for 

further action and Manager shall use its best efforts to refer these claims to Receiver within 

one week of notification by the claimant. 

 

4.3 Restrictions in Use of Property Related to Insurance Coverage.  Manager agrees not to 

permit the use of the Property for any purpose which might void or cause an increase in 
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the premium for any policy of insurance held by Receiver or Manager, or which might 

render any loss thereunder uncollectible, or which would be in violation of any legal 

requirement under any law, ordinance or regulation or other restriction or under any 

mortgage of the Property.  Manager shall to the best of its ability ensure that all tenants are 

in full material compliance with the terms and conditions of their respective leases and 

with all legal requirements, and to this end, Manager shall see that all tenants are informed 

with respect to such rules, regulations and notices as Receiver shall require Manager to 

promulgate. 

 

4.4 Deductibles; Self-Insured Retention.  Receiver acknowledges that Manager may have 

available to it various insurance programs in which Receiver may participate.  Such 

insurance programs may be subject to various deductibles or self insured retentions.  If 

Receiver elects to participate in one of these programs and such program includes a 

deductible or self insured retention, Receiver and Manager shall enter into a separate 

agreement to govern the assessment and payment of amounts within the deductible or self 

insured retention.  

 

4.5 Indemnity.  Manager shall indemnify, defend and hold Receiver harmless from and 

against any and all claims, actions, damages, liabilities and expenses (including reasonable 

attorneys’ fees and court costs) which result from or are caused by the intentional 

misconduct, negligence or fraud of the Manager, its agents and employees or Manager’s 

breach of this Agreement. 

 

Article 5 Term of Agreement. 

 

5.1 Term.  The term of this Agreement (the “Term”) shall commence as of the Court 

appointment of the Manager and shall thereafter continue for a period of one (1) year, 

unless sooner terminated according to the terms hereof. 

 

5.2 Termination.  This Agreement shall terminate as provided below: 

 

(a) Expiration of Term.  Upon expiration of the Term hereof, if the Court approves 

provided that the Receiver or Manager shall give notice to the other party of its 

intent to terminate, not less than thirty (30) days prior to the end of the then current 

one-year period; otherwise, this Agreement shall renew automatically for 

additional one (1) year periods upon the same terms as contained herein.  

 

(b) Default.  Upon Manager's or Receiver's default hereunder, provided that the 

Manager or Receiver, as the case may be, does not cure such default within ten 

(10) business days from receipt of written notice from the other party of such 

default; provided, however, if such breach cannot be reasonably cured within said 

ten (10) business days period, and if reasonable efforts to cure said breach have 

been commenced within said ten (10) business days and continue to be pursued 

with due diligence to conclusion, then such breach shall not constitute a basis for 

termination hereof, unless the default is not cured within a reasonable time. 

 

(c) Sale. Immediately upon the sale of the Property or termination of Receivership, 

subject to Section 5.6 below. 
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Termination of this Agreement hereunder shall not release either party from liability for 

failure to perform any of the duties or obligations as expressed herein and required to be 

performed by such party for the period prior to such termination. 

 

5.3 After Termination.  Upon termination of this Agreement as provided herein, and after 

payment to Manager of all amounts owed it by Receiver under this Agreement, Manager 

shall forthwith: 

 

(a) Deliver the Property.  Surrender and deliver up to the Receiver the Property and 

all rents and income of the Property on hand and in any bank account which are 

monies of the Receiver, including tenant security deposits, to the extent not 

previously credited to the Receiver, after compliance with any notice requirements 

provided by law. 

 

(b) Monies Received After Termination.  Deliver to Receiver as received any monies 

received by Manager after termination. 

 

(c) Supplies.  Deliver to Receiver all materials, supplies, keys, contracts and 

documents, and such other accountings, papers and records pertaining to this 

Agreement as Receiver shall reasonably request. 

 

(d) Contracts.  Assign such existing contracts relating to the operation and 

maintenance of the Property as Receiver shall require, which by their terms as 

assignable, provided that the Receiver herein shall agree to assume all liability 

thereunder. 

 

Manager's obligation to provide reports and accountings pursuant to Section 3.3 above 

shall survive termination of this Agreement. 

 

5.4 Notification of Tenants.  Immediately after the termination of this Agreement or upon the 

sale of the Property, Receiver and Manager shall notify each tenant of the Property of such 

termination or sale.  Such notice shall identify the name and address of the new owner or 

manager, as the case may be, of the Property, and shall direct each tenant with respect to 

the future payment of rent.  This notice will be coordinated with the new buyer.  Upon 

termination of this Agreement, Manager shall transfer the control of the account, if any, 

containing tenant deposits to Receiver, or as directed by Receiver, and the notice to tenants 

required by this Section 5.4 shall specify the person to whom inquiries regarding such 

deposits should be directed, and shall otherwise comply with applicable law. 

 

5.5 Assignment by Receiver.  Receiver may assign its rights and obligations hereunder to any 

successor entitled to the Property, and upon such assignment, Receiver shall be relieved of 

all liabilities accruing after the effective date of such assignment; provided, however, that 

no transfer of the Property and/or assignment of this Agreement shall relieve the Receiver 

of liability hereunder unless such assignee or transferee of the Property shall expressly 

assume the obligations of the Receiver hereunder in writing.  Upon assignment or transfer 

of the Property, Receiver shall promptly comply with the notice provisions of Section 5.4 

above and of all applicable laws.  In the event the Property shall now or hereafter be subject 

to an assignment of rents and leases for security purposes, the provisions of this Section 

5.5 shall apply upon the exercise by the assignee under such assignment of its rights 

thereunder, in the same manner as if the Property itself were transferred as of the date of 

such exercise. 
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5.6 Post-Termination Matters.  Upon any termination or expiration of this Agreement for 

any reason whatsoever, Receiver expressly agrees that Manager may remove any of its 

documents which are proprietary to Manager (including, without limitation, equipment, 

employee files, manuals, software programs, stored data and internal correspondence or a 

proprietary nature) but specifically excluding financial records, documents, 

correspondence or other materials proprietary to the Property which shall be deemed 

property of Receiver.  Manager shall have the right to make copies of all other non-

proprietary files and information relating to its management of the Property.   

 

Article 6 Notices. 

 

 All notices, demands, consents, approvals, reports and other communications provided for in this 

Agreement shall be in writing and shall be given to Receiver or Manager at the address and/or email 

address set forth below or at such other address and/or email address as they may specify hereafter 

in writing: 

 

 RECEIVER: The Robert Weiler Company 

   10 N. High Street, Suite 401 

   Columbus, OH 43215 

   Email: bob@rweiler.com 
   Attn:  Robert J. Weiler, Sr. 

 

 MANAGER: Hayes Gibson Property Services, LLC 

   2565 South Breaking A Way – Suite 200 

   Bloomington, IN 47403 

   Email: ajackiw@hayesgibson.com 

   Attn: Alexandra S. Jackiw, CPM® 

 

 Any notice, request, demand, approval or consent given or required to be given under this 

Agreement shall be in writing and shall be deemed to have been given if and when posted in the 

United States registered or certified mail, return receipt requested, delivered by reputable national 

overnight courier, postage or fees prepaid or sent via electronic mail.  Notices shall be deemed 

received upon the earlier of actual receipt, whether delivered by hand delivery, express services or 

electronic mail, or two (2) business days following the day mailed by certified mail. 

 

Article 6 Miscellaneous. 

 

This Agreement shall be governed by and interpreted in accordance with the laws of the State of 

Ohio, without giving effect to principles of conflicts of law.  This Agreement constitutes the entire 

Agreement between the parties regarding the subject matter herein, and no amendments, changes 

or modifications may be made to this Agreement without the express written consent of each of the 

parties.  If any term or provision of this Agreement is held by a court of competent jurisdiction to 

be invalid, void or unenforceable, the remainder of the terms and provisions of the Agreement shall 

remain in full force and effect, provided that the essential purpose of the Agreement is preserved.  

No failure or delay by a party in exercising any right hereunder or any partial exercise thereof shall 

operate as a waiver thereof or prohibit any other or further exercise of any right hereunder.  This 

Agreement shall benefit and be binding upon the parties and their respective successors and assigns; 

provided, however, that Manager shall not have the right to assign this Agreement without the prior 

written consent of Receiver, which consent may be withheld in Receiver’s sole discretion.  This 

Agreement may be executed and delivered (including by facsimile, “pdf” or other electronic 
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transmission) in any number of counterparts, each of which shall be deemed an original, but all of 

which together shall constitute one and the same Agreement. 

 

 The provisions of this Paragraph shall survive the expiration or earlier termination of this 

Agreement. 

 

 This Agreement is contingent upon the approval of the Court. 

 

 

[Remainder of page intentionally left blank; Signature page to follow] 
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 IN WITNESS WHEREOF, the parties hereto have executed this Agreement, as of the date first 

written above. 

 

 

      RECEIVER: 

 

Robert J. Weiler, Sr., of The Robert Weiler Company, as 

Court Appointed Receiver for certain property known as 

Colonial Village Apartments pursuant to a Court Order 

entered in the Franklin County Court of Common Pleas 

(Case No.      )  

 

      By:        

 

      Name: Robert J. Weiler, Sr.     

       

      Its:         

 

      Dated:    , 20    

 

 

 

 

      MANAGER: 

 

      Hayes Gibson Property Services, LLC, 

      a Delaware limited liability company 

 

 

      By:        

       

      Name: Alexandra S. Jackiw     

 

      Its: Chief Operating Officer     

 

      Dated:    , 20    
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EXHIBIT A 

 

ADDITIONAL MANAGEMENT COMPENSATION 

 

1. Start Up Fee: $7,500.00 for initial set-up of software and accounting functions and 

completion of due diligence inspections. 
 

2. Leasing Bonus: An amount equal to $      per executed lease or renewal 

 

 

3. Capital Supervision Fee:  

 Capital projects between $25,000 and $50,000 – Five Percent (5.0%) of total project cost  

 Capital projects between $50,001 and $75,000 – Four Percent (4.0% of total project cost  

 Capital projects in excess of $75,000 – Three Percent (3.0%) of total project cost  

 

4. Transition Fee: An amount equal to one month’s fee to transition the property 

management/accounting and provide a final management report upon termination of the 

management agreement 
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EXHIBIT B 

 

ADDITIONAL SERVICES 
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EXHIBIT C 

 

      

 



 
 
 
 
 

EXHIBIT 3 
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EXCLUSIVE RIGHT TO SELL OR LEASE LISTING CONTRACT 
Commercial — Multi-Family — Land 

In consideration of the agreement of the Broker and Owner as set forth herein concerning: 

Property Address:  Colonial Village Apartments - 508 units located at 1256 Rand Avenue, Columbus, OH 43227 (“Property”) 

Parcel Number(s): See attached Exhibit A County:   Franklin 

Owner and Broker agree to the following: 

Listing Period 

1. Owner hereby grants to the Broker the exclusive right to (X) sell ( ) exchange ( ) lease the  Property  commencing
List Date 7/7/21 through Expiration Date 1/7/22 . Owner offers the property at a price of $  

on the following terms:  acceptable to Lender and the Court, as those terms are defined below 

Brokerage Fee 

2. A. Receiver hereby agrees to pay the Broker a fee of 5%* of the selling price of the Property, if the Property is 1) sold or exchanged
by current Broker with another broker or 2) 4% of the selling price of the Property if the property is sold or exchanged by 
current Broker without another broker. 

B. Owner hereby agrees to pay the Broker a fee of N/A of the gross rent due during the lease term if the Property is
1) leased by current Broker alone or another broker or 2) a written offer to lease on the terms provided herein by current
Broker alone or another broker is submitted to the Owner signed by a ready, willing and able Tenant.

In addition, Owner shall pay brokerage fee as follows: (these terms to be included in Lease): 
1) A fee of N/A of the gross amount due during the lease term for extension of renewals, payable on extension of

renewal.
2) A fee of N/A of the gross amount due during the lease term if Tenant leases additional space in building from

Landlord or enters into subsequent lease of Premises.
3) A fee of N/A of the selling price of the Property if sold to Tenant during terms or within N/A days after term or

renewal or extension, with credit given for the unearned portion of any lease commission already paid.

If the Receiver and a Buyer (tenant) sign a Purchase Agreement , but the closing of the sale  of the Property will not take place 
until after the original term of this Listing Contract, then Receiver's Obligation to pay a fee, as stated in this Listing Contract, 
shall be extended to coincide with the closing date. This commission shall be payable in cash at closing or upon full lease 
execution. 

C. Above stated fees shall be paid if the Property is sold, exchanged or leased or a contract is entered into for the sale, exchange
or lease, within    90 days (Protection Period) after the expiration of this Listing Contract (or any extension thereof) to any
person or entity with whom the Broker has had negotiations prior to expiration, provided the Broker notifies Receiver of
the names of such person (s) or entities, in writing, prior to Listing Contract (or any extension thereof) expiration.

D. Receiver authorizes the Broker to compensate other Brokers as buyer-broker or tenant-broker from the fee paid
( ) Yes ( ) No

Initials Initials 

Marketable Title 

3. Receiver agrees, in the event of a sale or exchange, to furnish satisfactory evidence of marketable title to the Property and
convey the Property by transferrable and recordable fiduciary deed as appropriate.

Page 1 of 3 REV 08/12 
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Receiver's Cooperation 

4. Receiver hereby authorizes Broker to place a marketing sign on said property and remove all other "For Sale" and/or "For Lease" 
signs. Further, Receiver authorizes Broker and all salespersons authorized by listing Broker to have access to the property at 
all reasonable times for the purpose of showing it. 

Copyright 

5. In the event Receiver provides agent any photos, floor plans or other copyrightable material related to the listed Property 
(collectively, the "Content"), Receiver and/or Lessor hereby grants to Agent's Broker an irrevocable, non-exclusive and fully 
sub-licensable right (through multiple tiers) to use, reproduce, modify, adapt, publish, create derivative works from, 
distribute, perform and display any such Content (in whole or in part) worldwide and/or to incorporate any such Content (in 
whole or in part) in other works in any form, media, or technology now known or later developed. 

 

Advertising 

6. Receiver  authorizes and directs Brokerage to advertise the listing, to list the property in the MLS and/or the chosen 
Commercial Information Exchange (CIE) subject to the Rules and Regulations of the MLS and/or CIE, to provide timely 
notice of status changes of the listing to the MLS and/or CIE, and to provide sales information including selling price to the MLS 
and/or CIE upon sale of the property. Brokerage is further authorized to place information about the Real Estate in any other 
informational service medium to advertise and promote the sale of the Real Estate. Receiver gives consent to other 
Brokerages to include information regarding the Real Estate in their advertising according to State of Ohio regulations and 
the rules of the MLS and/or the chosen CIE through Internet web sites. The history of listings via the informational 
service medium currently in use is available to others. Neither the MLS, CIE nor the Brokerage has responsibility or liability for 
the dissemination of such information. Receiver and Broker warrant that this Listing Contract, to the best of each parties 
knowledge, to be correct and accurate. 

Disclosure & Owner's Covenants 

7. Receiver specifically acknowledges and understands that if, to the best of Receiver's knowledge, Receiver knows of 
facts, environmental or other, materially affecting the value and desirability of the property, whether said facts, 
environmental or other, are readily observable or not, then Receiver is under a duty to disclose said facts, environmental or 
other to the Buyer, Tenant, and Broker. If Receiver knows of said facts, Receiver shall set them forth by written document 
attached to this Listing Contract. Receiver has fully reviewed this Listing Contract and the document(s) attached, (if any) 
affecting the property, and Receiver warrants to the best of his/her knowledge the accuracy of said information.  

Receiver's Acknowledgements 

8. A. 
 
 
 
 
 
 
 
 
 
 

B. 

C. 

It is illegal, pursuant to the Ohio Fair Housing Law, Division (H) of Section 4112.02 of the Revised Code, and the 
Federal Fair Housing Law, 42 U.S.C.A. 3601, as amended, to refuse to sell, transfer, assign, rent, lease, sublease, 
or finance housing accommodations; refuse to negotiate for the sale or rental of housing accommodations; or 
otherwise deny or make unavailable housing accommodations because of race, color, religion, sex, familial 
status, as defined in Section 4112.01 of the Revised Code, ancestry, military status as defined in that section, 
disability as defined in that section, or national origin or to so discriminate in advertising the sale or rental of 
housing, in the financing of housing, or in the provision of real estate brokerage services. 

It is also illegal, for profit, to induce or attempt to induce a person to sell or rent a dwelling by representations 
regarding the entry into the neighborhood of a person or persons belonging to one of the protected classes. 

Receiver acknowledges that there are no other listing contracts for lease or sale of the property. 

Receiver acknowledges receipt of Broker's written "Policy on Agency" and the State of Ohio "Agency Disclosure" form. 

Binding Contract 

9. 

10. 

This is a legal and binding contract on all parties hereto including their heirs, legal representative, successors, and assigns. 

Further conditions: If there is a co-operating agent involved in the transaction, then the fee shall increase from 5% to 6% of the 

total sales price.
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Signature(s)/Remarks 

11. If Receiver is composed of more than one person, I/we represent that those not signing, if any, have authorized my/our signing 
on their behalf. Receipt of a copy of this contract is hereby acknowledged. 

12. MISCELLANEOUS 
This Contract is subject to the approval of the Court in Case No.___________ (the “Court”).  EFM Transfer 
Agent, LLC is the Lender in the Court.  This Contract is submitted in support of Lender’s application to the  
Court to appoint a Receiver for the owner of the Property 

 

 
 

 
 

 
 

 
 
 

Remarks   
 

 

 
 

Signed this Date July __2021 

Accepted 

   Broker 

By Salesperson 

 
RECEIVER 
 
 

Signature   
of 

Receiver    
Robert J. Weiler, Sr., Court Appointed Receiver for Apex Colonial OH LLC 
by Order of the Court 

Address       

City State  Zip    

Telephone  Fax     

Email     

 
By its signature below, Lender indicates its approval of the above terms and that it will submit this Exclusive Right to Sell or 
Listing Contract to the Court for approval 
 
LENDER 
EFM TRANSFER AGENT 
 
 
___________________________ 
By: 
Its: 
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1 
 

IN THE COURT OF COMMON PLEAS 

FRANKLIN COUNTY, OHIO 
 

 

EFM TRANSFER AGENT LLC, 

 

  Plaintiff, 

 

 v. 

 

APEX COLONIAL OH LLC, et al., 

 

  Defendants. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

 

Case No. 21CV005425 

 

Judge Sheryl K. Munson 

 

[PROPOSED] ORDER APPOINTING RECEIVER 

 

 This matter comes before the Court on the Joint Motion of Plaintiff EFM Transfer Agent, 

LLC (“EFM” or “Lender”) and the City of Columbus (the “City”) (collectively, “Movants”) for 

the Appointment of a Receiver (the “Joint Motion”). The Court has reviewed the Joint Motion, the 

pleadings in this case, and all the relevant filings and finds as follows. 

A. The property at issue in this case (the “Premises”) is a 508 unit multi-family 

residential apartment complex, spanning thirty parcels and ninety-six buildings, located on the east 

side of Columbus and known as the Colonial Village Apartments. The Premises comprises 

Franklin County Permanent Parcel Nos. 010-134510, 010-134511, 010-134512, 010-134513, 010-

134514, 010-134515, 010-134516, 010-134517, 010-134518, 10-134519, 010-134520, 010-

134521, 010-134522, 010-134523, 010-134524, 010-134525, 010-134526, 010-134527, 010-

134528, 010-134529, 010-134530, 010-010134531, 010-134532, 010-134533, 010-134534, 010-

134535, 010-134536, 010-137570, 010-137571, 010-137572, 010-137573, 010-137574, 010-

137576 and 010-137577. 
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B. On or about August 26, 2020, Defendant Apex Colonial OH LLC (“Apex 

Colonial”) executed a Promissory Note in the principal amount of $15,500,000.00 (the 

“Promissory Note”) in favor of EF SBC 2015-2 LLC (“EF SBC”). 

C. On or about August 26, 2020, in connection with the Promissory Note, Defendants 

Apex Colonial, Aron Puretz (“Puretz”), and Oron Zarum (“Zarum”) executed an Environmental 

Compliance and Indemnity Agreement (“Environmental Agreement”) in favor of EF SBC. 

D. On or about August 28, 2020, in order to secure its obligations under the Promissory 

Note, Defendant Apex Colonial executed and delivered an Open-End Mortgage, Security 

Agreement and Fixture Filing, recorded on August 28, 2020, as Instrument Number 

202008280128328 with the Franklin County, Ohio Recorder’s Office (the “Mortgage”), wherein 

Apex Colonial granted to EF SBC a mortgage lien against the Premises.. 

E. On or about August 28, 2020, in connection with the Promissory Note, Defendant 

Apex Colonial executed a Pledge and Security Agreement (“Pledge”) in favor of EF SBC. 

F. On or about August 28, 2020, in order to further secure its obligations under the 

Promissory Note, Defendant Apex Colonial executed and delivered an Assignment of Leases and 

Rents, recorded on August 28, 2020, as Instrument Number 202008280128329 with the Franklin 

County, Ohio Recorder’s Office (the “Assignment of Rents”), wherein Apex Colonial granted to 

EF SBC the right, title, and interest in any and all present or future leases, tenancies, rents, profits, 

and other income or payments due or payable to Apex Colonial as the result of any use, possession, 

or occupancy of all or any portion of the Premises. 

G. On or about August 26, 2020, Defendants Puretz and Zarum each executed a 

Guaranty of Payment and Performance in favor of EF SBC (the “Guaranty”) to further secure 

Defendant Apex Colonial’s obligations under the Promissory Note. 
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H. On or about September 23, 2020, EF SBC and EFM entered into an Assignment of 

Open-End Mortgage, Security Agreement and Fixture Filing and Related Loan Documents (the 

“Mortgage Assignment”) in which EF SBC assigned all of its right, title, and interest in the 

Promissory Note, Environmental Agreement, Mortgage, Pledge, Assignment of Rents, and 

Guaranty, among other documents (collectively, the “Loan Documents”), to EFM. The Mortgage 

Assignment was recorded on October 6, 2020, as Instrument Number 202010060152432 with the 

Franklin County, Ohio Recorder’s Office. 

I. On April 14, 2021, the City sued Defendants Apex Colonial, Puretz, Zarum, Aloft 

MGT, LLC (“Aloft”) (Apex Colonial’s property management company), and others in State ex 

rel. Klein v. Apex Colonial OH LLC, et al., Franklin Cty. Municipal Ct., Envtl. Div. No. 2021 EVH 

60155 (“Klein”), seeking, among other things, an order determining that the Premises violates 

housing and health code provisions and constitutes a public nuisance, the abatement of the code 

violations and public nuisance, and the appointment of a receiver over the Premises pursuant to 

R.C. 1901.131, 2735.01, and/or 3767.41(C)(3). 

J. On August 3, 2021, the Franklin County Municipal Court, Environmental Division, 

issued a Stipulated Order for Permanent Injunctive Relief in Klein. The Environmental Court 

found, among other things, that the Premises constitutes a public nuisance and is subject to 

abatement. The Environmental Court found pursuant to R.C. 3767.02 that Apex Colonial, Puretz, 

Zarum, Aloft, and others are guilty of maintaining a public nuisance at the Premises “threatening 

the health, safety, and welfare of the people of the City of Columbus, persons at the Premises, and 

members of the Columbus, Ohio Division of Police and Division of Fire.” The Environmental 

Court further found that the Premises are not in compliance with Columbus City Code Title 47. 

The Environmental Court ordered Apex Colonial, Puretz, Zarum, Aloft, and other defendants in 
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Klein to abate the public nuisance at the Premises within thirty days of its Order by bringing the 

property into compliance with any and all applicable provisions of the Columbus City Code. 

K. On August 12, 2021, EFM filed the current lawsuit against Apex Colonial, Puretz, 

and Zarum for Breach of the Loan Documents and Foreclosure of the Mortgage. EFM alleges that 

Apex Colonial, Puretz, and Zarum defaulted on their obligations under the Loan Documents by, 

among other things, failing to make monthly payments to EFM under the Promissory Note, failing 

to pay real estate taxes when due, failing to properly care for and keep the Premises in good 

condition and repair, failing to comply with all laws, ordinances, regulations, or governmental 

orders affecting the Premises, and allowing the attachment of various liens and encumbrances to 

the Premises without posting a bond or indemnification satisfactory to EFM. EFM further alleges 

that Apex Colonial consented in writing to the appointment of a receiver upon its default under the 

Mortgage. 

L. The term “Collateral” means all equipment, fixtures and any other personal 

property used or usable in connection with the Premises which EFM has been granted a security 

interest by the Mortgage and any other loan document, including, but not limited to, all collateral 

and personal property described in the Mortgage and other loan documents, and all cash on hand, 

bank accounts, credit card receipts, bank deposits, security deposits, insurance refunds, utility 

deposits and other cash collateral. The Premises and Collateral together are referred to as the 

“Property.” 

M. Movants propose a receivership to operate and manage the Property and prepare it 

for a sale free and clear of all liens and all rights of redemption. 

N. The receiver proposed by Movants, Robert J. Weiler, Sr., is an experienced property 

manager and receiver and Ohio resident. Mr. Weiler has agreed to be compensated at $400 per 
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hour. Mr. Weiler has affirmed that he does not have any personal or financial interest in the 

Property but does disclose that he is a principal of the proposed listing agent, The Robert Weiler 

Company. Mr. Weiler’s extensive experience in commercial real estate and court receiverships are 

set forth in his resume attached as Exhibit A. 

Having considered all the relevant filings, and or the reasons set forth in the Joint Motion, 

the Court finds that Apex Colonial consented in writing to the appointment of a receiver upon its 

default under the Mortgage. The Court finds that Apex Colonial, Puretz, and Zarum defaulted on 

their obligations under the Mortgage and other Loan Documents by failing to make monthly 

payments to EFM under the Promissory Note, failing to pay real estate taxes when due, failing to 

properly care for and keep the Premises in good condition and repair, failing to comply with all 

laws, ordinances, regulations, or governmental orders affecting the Premises, and allowing the 

attachment of various liens and encumbrances to the Premises without posting a bond or 

indemnification satisfactory to EFM. The Court also finds that the Premises is in danger of being 

lost, materially injured, diminished in value, or squandered if a receiver is not appointed. 

Accordingly, the Court finds the Joint Motion to be well-taken. Pursuant to R.C. 2735.01, 

et seq., this Court’s Local Rules, and the terms and conditions of the Mortgage and other Loan 

Documents, the Court therefore orders as follows. 

1. Appointment of Receiver and the Receivership Property. 

a. Robert J. Weiler, Sr., whose business address is 10 North High Street, Suite 401, 

Columbus, Ohio 43215, is appointed Receiver of the Receivership Property (as defined below), 

effective upon entry of this Order and the delivery by the Receiver and acceptance by the Court of 

the surety bond as defined in Section 6.i below (the “Effective Date”). The Receiver’s duty to act 

as Receiver is subject to the terms of this Order. 
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b. As of the Effective Date, the Receiver is authorized to direct and take immediate  

possession and full control of the Receivership Property and to take such other actions as the 

Receiver deems reasonable and appropriate to take possession, to exercise full control over, to 

prevent waste, and to preserve, manage, secure and safeguard the Receivership Property. None of 

the Defendants in this action shall have either possession or control of, or any right to Income (as 

defined below) derived from the Receivership Property. 

c. The Receiver shall take possession of and receive from all depositories, banks,  

brokerages and otherwise (collectively the “Financial Institutions”), any money on deposit in all 

such Financial Institutions belonging to or arising from the operation of the Receivership Property, 

whether such funds be in accounts titled in the name of Apex Colonial or not (but excluding any 

monies paid to or held by EFM) and shall have the power and authority to issue demands for the 

freezing and turnover of funds upon any financial institution which the Receiver has determined 

is a depository of funds belonging to, or arising from, the Property, whether such accounts be titled 

in the name of Apex Colonial or not. All Financial Institutions are directed to deliver such deposits 

to the Receiver and such records as the Receiver may reasonably request with respect to such 

accounts. The Receiver may indemnify the Financial Institution upon whom such demand is made, 

and is empowered to open or close any such accounts. The Receiver shall deposit monies and funds 

collected and received in connection with the Receivership Property at a federal funded banking 

institution or savings association with offices in the State of Ohio, which are not parties to this 

case. At the Receiver’s sole and absolute discretion, the Receiver is permitted to open such bank 

account(s) in the name of Apex Colonial utilizing Apex Colonial’s taxpayer identification number, 

or the Receiver may establish a new taxpayer identification number for the receivership estate to 

be used, inter alia, for banking purposes. 
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d. Apex Colonial and Aloft, and all of their respective employees, are ordered to 

cooperate with EFM in the transition of the management of the Receivership Property to the 

Receiver, including, from time to time, endorsing checks related to the Property and delivering the 

same to the Receiver, and, in the event of an Approved sale of the Property or a portion thereof, 

cooperate with Receiver in effectuating such sale, including executing any customary closing 

documents reasonably required by an escrow agent or title company, and on the Effective Date 

shall turn over to the Receiver all of the following pertaining to the Receivership Property within 

five (5) days after the entry of this Order (time being of the essence): 

i. All keys, including master alarm codes, access devices, and access codes affording 

entry upon or access to the Property, and a list of persons who to Apex Colonial’s 

knowledge possess any of the foregoing which are not turned over to the Receiver; 

ii. Any tenant ledgers/leases, including all amendments and renewals, pending or 

otherwise, together with communication/correspondence files and lease 

abstracts/summaries (if any), and Tenant contact names and telephone numbers; 

iii. All deposit accounts, including the petty cash fund, if any, into which deposits 

have been made and are currently being held, whether in the name of Apex 

Colonial or in any other name for the benefit of the Apex Colonial, and account 

statements for the month of the Effective Date and all preceding months from the 

date the Promissory Note was executed; 

iv. All security deposits, security deposit accounts, if any, and an accounting of all 

security deposits; 

v. A list of all tenants currently receiving rental assistance in the form of Housing 

Choice Vouchers from the Columbus Housing Authority or other agencies. 
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vi. A current aged account receivables or delinquency report and detailed rent roll; 

vii. An aged listing of all trade payables and other payables; 

viii. A copy of any records relating to operating expenses for the Property; 

ix. A list of utilities, copies of utility bills, and all utility account numbers; 

x. Year-end 2020 operating statement as well as a year-to-date 2021 operating 

statement and budgets for each of these years; 

xi. All payroll records and employee files and applications pertaining to on-site 

employees of the Property; 

xii. An inventory of all equipment, furniture, vehicles and related titles, and supplies 

for the Property; 

xiii. All existing service contracts, and a list of, and any and all documents pertaining 

to, any unpaid vendor or service provider invoices or record of work performed by 

any such vendors, including but not limited to copies of any and all mechanics' liens 

relating to the Property; 

xiv. All pending bids for contractor work, if any; 

xv. Insurance policies on the Property or Premises and their terms; 

xvi. All tenant and vendor insurance certificates and loss runs and claims submitted in 

the past three (3) years, if any; 

xvii. Site plans, surveys, specifications, floor plans, drawings, measurements, etc., 

easements, access agreements, parking agreements, maintenance agreements, and 

other documents concerning access, use, or maintenance of the Property; 

xviii. Documents identifying or summarizing all pending litigation (excluding this action 

and Klein), pending administrative hearings, insurance claims, and tax appeals, as 
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well as any documents pertaining to any violations of any applicable building or 

health and life safety codes and regulations; 

xix. All records required to be kept under applicable safety and environmental laws, and 

documents and information pertaining to any violations of any applicable building 

or health and life safety codes and regulations, including any documents, 

information, and notices specific to the Property relating to COVID-19; 

xx. All documents, books, records and computer files, computer equipment, software, 

management files, equipment, furniture, supplies used at and associated with the 

Property and all passwords needed to access such software and computer files. 

Email records maintained for the Property (and all off-site financial records of Apex 

Colonial and Aloft related to the Property) including, but not limited to, all records 

of Apex Colonial and Aloft concerning the Income, and the operation and 

management of the Property; 

xxi. Current completed and executed W-9 forms for Apex Colonial showing Receiver’s 

address of 10 North High Street, Suite 401, Columbus, Ohio 43215. 

xxii. A list of historical common area maintenance charges and operating expenses for 

the Property and the specific calculations currently used and used for the last three 

(3) years for common area maintenance charges for the Property, the 2021 budget 

for the Property and the 2020 common area maintenance calculations for the 

Property; 

xxiii. All building plans, technical manuals for all systems, machinery or equipment on 

or a part of the Property together with operating procedures and current warranties 

in existence with respect to the Property; 



10 
 

xxiv. The names, addresses, telephone numbers and e-mail addresses for the key 

representatives of Apex Colonial, its property manager(s), managers, members, 

agents (including, but not limited to, all management companies engaged by Apex 

Colonial), and all of its respective employees in possession or control of any portion 

of the Property;  

xxv. Information and passwords for all website and email hosting, domain name 

registration, social media, digital advertising, and other internet accounts related to 

the Receivership Property; and 

xxvi. Such other records pertaining to the management of the Receivership Property as 

may be reasonably requested by the Receiver. 

e. Apex Colonial shall prepare and submit to EFM and the Receiver an accounting for 

all Income received since June 29, 2021, the date EFM sent its default notice to Apex Colonial. 

This accounting shall be delivered to EFM and the Receiver no later than 30 days after the 

Effective Date. 

f. Apex Colonial, Aloft, and their property managers, employees, and agents are 

prohibited from removing any of their personal property from the Property or diverting any 

Income. 

g. Apex Colonial shall fully cooperate with Receiver in adding the Receiver, 

Management Agent and EFM as additional insureds and EFM as the loss payee on all insurance 

relating to the operation and management of the Receivership Property and required pursuant to 

the Loan Documents. Apex Colonial will cooperate with the Receiver in procuring all insurance 

coverage determined by the Receiver to be required at the Property prior to the expiration of the 

current insurance coverage. 
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2. Receiver’s Duties and Authority. 

a. The Receiver shall be vested with and shall discharge the following authority,  

powers and duties: 

i. To maintain, secure, manage, operate, repair, and preserve the Receivership 

Property; 

ii. To change any and all locks to the Receivership Property and, if appropriate, 

limit access to some or all of the Receivership Property; 

iii. To assume control over the Receivership Property and to collect and receive all 

Income; 

iv. To prepare and maintain complete books, records, and financial reports of the 

Receivership Property, including, but not limited to, operating statements, 

income statements, balance sheets and all other statements prepared for the 

Receivership Property in a form acceptable to EFM; 

v. To allow EFM, its counsel and appraisers or other independent third-party 

consultants engaged by EFM or its counsel access to the Receivership 

Property at all reasonable times to inspect the Receivership Property and all 

books and records, and to cooperate with EFM, its counsel, appraisers, and 

other independent third-party consultants to evaluate the Property; 

vi. To retain, hire, or discharge on-site employees (none of whom are or shall be 

deemed to be employees of EFM) and without any liability to the Receiver; 

vii. To establish pay rates for any on-site employees; 

viii. To review existing workers’ compensation, disability, general liability, and “all 

risk” hazard insurance to retain, modify, cancel, or purchase such insurance, 
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and name EFM and the Receiver as additional insureds, as the Receiver deems 

appropriate for the Receivership Property’s preservation and protection, but 

subject to Approval; 

ix. To maintain a separate account with a federally insured banking institution or a 

savings association with offices in the State of Ohio in the Receiver's own name 

as Receiver or in Apex Colonial’s name, from which the Receiver shall disburse 

all authorized payments as provided in this Order. The taxpayer identification 

number associated with the account referenced in this subsection may, at the 

Receiver’s discretion, be the taxpayer identification number for the receivership 

estate; 

x. To receive and endorse checks pertaining to the Receivership Property either in 

the Receiver’s name or in Apex Colonial’s name; 

xi. To pay all appropriate real estate taxes, personal property taxes, any other taxes 

or assessments against the Receivership Property; 

xii. To prepare and file any tax returns stemming from the Receivership Property 

and the operation of the Receivership Property as may be required by law. The 

Receiver shall not be responsible for the preparation and filing of any tax returns 

for Apex Colonial (including income, commercial activity, gross receipts, or 

other non-operational tax returns). The Receiver shall only be responsible for 

providing Apex Colonial with information in the Receiver’s possession that 

may be necessary for Apex Colonial to prepare and file its tax returns, including 

providing financial statements on a cash basis, within 60 days of year end. Apex 

Colonial shall be responsible for payment of such taxes and any of its costs to 
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prepare and file such tax returns. Apex Colonial shall provide to the Receiver 

any information needed to file any tax returns for the Receivership Property; 

xiii. To operate the Receivership Property under any existing name or trade name 

(or new name, if the Receiver deems appropriate to do so), or any derivation, 

combination, or variation thereof, associated with the Property or Apex 

Colonial, and any other tradenames, trademarks, logos, or copyrights associated 

with Apex Colonial or the Property or owned by Apex Colonial. 

xiv. To determine and report to the Court and EFM whether any Income previously 

received by Apex Colonial has been used for purposes not permitted by the 

Mortgage and other Loan Documents; 

xv. To open and review mail directed to Apex Colonial and its representatives 

pertaining to the Receivership Property; 

xvi. To seek assistance of law enforcement officials as necessary to preserve the 

peace and protect the Receivership Property; 

xvii. The Receiver is authorized to continue, manage, operate, and lease the 

Receivership Property and, for a period beginning immediately upon entry of 

this Order and for 12 months following that date (the “Marketing Period”), list, 

market, or engage a reputable brokerage company to market the Property for 

sale and, subject to the approval of EFM and the Court, proceed with a sale of 

the Property (or any portion thereof) free and clear of all liens and all rights of 

redemption. If a purchase and sale agreement for the Property has not been 

executed by the end of the Marketing Period, EFM (or EFM’s assignee, as 

applicable), in its sole discretion, will either take title to the Property via a deed-
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in-lieu agreement (the “Deed-In-Lieu Option”), or commence the process of 

selling the Property through a sheriff’s sale pursuant to R.C. Chapter 2329 (the 

“Sheriff’s Sale Option”). EFM (or its assignee) may at any time and in its sole 

discretion, elect to exercise its Deed-In-Lieu Option or its Sheriff’s Sale Option 

prior to the expiration or after the expiration of the Marketing Period. Apex 

Colonial agrees to cooperate with EFM to execute such documents as may be 

necessary, in the sole discretion of EFM (or EFM’s assignee, as applicable), to 

complete any transfer of the Property consistent with this sub-paragraph. The 

Marketing Period may be extended by an agreement in writing between EFM 

and the Receiver. If EFM doesn’t elect to exercise its Deed-in-Lieu Option or 

its Sheriff’s Sale Option, the Receiver will continue his sale efforts until such 

time as EFM elects. The Receiver will continue to maintain and control the 

Receivership Property until such time as a transfer occurs in accordance with a 

Deed-in-Lieu or Sheriff’s Sale. 

xviii. The Receiver is authorized to make payments and disbursements, in the 

ordinary course of business, as may be needed for the preservation of the 

Property; 

xix. The Receiver is authorized to maintain appropriate insurance, continue any 

current policies in place, cancel such policies, and purchase further insurance 

as the Receiver deems appropriate, subject to Approval as defined below. If 

necessary, the Receiver may enter into a commercially reasonable payment plan 

for insurance premiums or may enter into an insurance premium financing 

agreement with prior approval of EFM; 
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xx. The Receiver is authorized to: 1) enter into leases and do all things necessary to 

continue the operations and business of the Property; 2) enforce, amend, modify, 

or terminate existing contracts, including listing agreements, affecting the 

Property; 3) pay all utilities, expenses, and other obligations to suppliers and 

servicers in the ordinary course of business, including, with Approval, obligations 

incurred prior to the commencement of the receivership so long as the Receiver 

has determined that it is prudent to do so in order to maintain the business 

relationships that are beneficial to the conduct of the receivership; 4) make repairs 

and improvements as necessary for the maintenance of the Property or to comply 

with the Stipulated Order for Permanent Injunctive Relief entered in State ex rel. 

Klein v. Apex Colonial OH, LLC, et al., Franklin Cty. Municipal Ct., Envtl. Div. 

No. 2021 EVH 60155, provided, however, that the Receiver shall not make any 

improvements, repairs, and/or remediation having a cost of $5,000 or more 

without first obtaining Approval unless included within the Approved Budget; and 

5) take all steps necessary to comply with all requirements, regulations, and laws 

applicable to the Property, and to deal with all regulatory authorities in connection 

with the same; 

xxi. The Receiver is authorized to, in its discretion, institute, prosecute, defend, 

compromise, and/or intervene in or become a party to such actions or proceedings 

in state or federal courts which may in the Receiver’s opinion be necessary for the 

protection, maintenance, and preservation of the Property, for the carrying out of 

the terms of any order of the Court affecting the Property, to collect rents and other 

amounts now or hereafter becoming due, to remove tenants, guests, or other 
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persons or entities from the Property, and/or to defend against any action brought 

against the Receiver acting in such capacity. The Receiver may hire an 

attorney/law firm to prosecute eviction actions, if necessary, without approval of 

the Court but with the prior approval of EFM on terms and conditions reasonable 

for the Columbus, Ohio Market and the complexity associated with the matter; 

xxii. Upon appointment, the Receiver may retain counsel or professionals pursuant to 

Local Rule 66.08. The Court hereby approves Receiver retaining: 

 Hayes Gibson Property Services, LLC (“Hayes Gibson”) as the 

Receiver’s property manager. The Property Management Agreement 

between the Receiver and Hayes Gibson is attached as Exhibit B, as 

well as company and biographical materials demonstrating the 

extensive experience Hayes Gibson possesses in managing severely 

distressed assets in court receiverships. Hayes Gibson is a disinterested 

third-party to this matter with no business relationship with the 

Receiver. 

 The Robert Weiler Company as listing agent for the sale of the Premises. 

The Listing Agreement between the Receiver and The Robert Weiler 

Company (the “Listing Agreement”) is attached as Exhibit C. 

 The law firm Allen Stovall Neuman & Ashton LLP— attorney James 

A. Coutinho in particular—as legal counsel to represent him and the 

receivership estate in this matter. Mr. Coutinho and the other attorneys 

at the firm have significant experience in receivership cases involving 

real estate and can address all legal needs of the Receiver. Aside from 
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his experience in representing receivers generally in this Court, Mr. 

Coutinho is also counsel in numerous real property receiverships 

involving nuisance matters that have arisen before the Environmental 

Court, and he is familiar with the prosecutor team with the City of 

Columbus that is assigned to this property. His familiarity with the 

receivership process and with nuisance issues will be an asset in this 

case. 

As to compensation, counsel for the Receiver has proposed that 

their fees be charged at a discounted rate that is used when they 

represent court fiduciaries. That discounted rate is a $30 per hour 

reduction in each attorney’s standard hourly rates. Those rates are set 

forth in the table below. This proposed compensation is reasonable 

given the level of experience required to handle these matters and the 

ongoing cost of legal services for this locality. 

Attorney Standard Hourly 

Rate 

Discounted Fiduciary 

Rate 

Richard K. Stovall, Partner $425.00 $395.00 

James A. Coutinho, Partner $350.00 $320.00 

Tom Shafirstein, Associate $285.00 $255.00 

Bradley Hemmer, 

Associate 

$225.00 $195.00 

Michele Doan, Paralegal $150.00 $120.00 

 

xxiii. In the event of a pending sale of the Receivership Property, EFM and/or Receiver 

shall provide City the following information no less than thirty (60) days befoe 

the Receivership Property is set to transfer to the perspective buyer: 

a. Name of the person(s) or entity; 

b. Address; 
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c. Statutory agent and Agent’s address (if applicable); and Copy of the 

proposed sale agreement. 

d. To the extent necessary, EFM and/or Receiver shall cooperate with any 

meetings between the City and/or prospective buyer. 

xxiv. Notwithstanding the foregoing, the Receiver and the receivership estate shall not 

be liable for the payment of taxes of any kind, assessments, goods or services 

provided to Apex Colonial or the Property or utility charges prior to the date of 

this Order. Any individual or entity receiving a copy of this Order is hereby 

enjoined and restrained from discontinuing service to the Receiver or the 

Receivership Property based upon the non-payment of such taxes, assessments, 

goods or services, or utilities prior to the date of this Order and from attempting 

to collect taxes, assessments, invoices and utility charges from the Receiver pre-

dating the date of this Order. Each utility company or entity providing service to 

the Premises shall forthwith transfer any deposits which it holds to the exclusive 

control of the Receiver and shall be prohibited from demanding that Receiver 

deposit additional funds in advance to maintain or secure such service. 

xxv. Remediation of City Code Violations 

a. Upon appointment of the Receiver and commencement of the maintenance, 

management, operation, and preservation of the Receivership Property, 

Receiver shall, as part of their maintenance of the Receivership Property: 

1. Clear solid waste, trash, and debris; ensure deposit of waste, trash 

and debris into dumpsters at the property; maintain all dumpsters in 
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working condition; and perform regular maintenance to remove 

solid waste, trash, and debris from the Receivership Property; 

2. Perform regular maintenance to remove high grass and weeds 

throughout the Receivership Property; 

3. Install a qualified maintenance staff of at least five (5) members, 

which shall work a minimum of forty (40) hours per week, with at 

least one (1) staff member being available to residents on the 

weekends and after-hours. Residents shall be notified of contact 

information for maintenance staff. 

4. Ensure that at least one property manager is present at the 

Receivership Property and available to address tenant concerns a 

minimum of five (5) days per week. Said property manager shall be 

available a minimum of forty (40) hours per week. Residents shall 

be notified of contact information for property management staff; 

5. Establish a process for response to new maintenance requests in 

writing, including for responding to emergency maintenance 

requests; 

6. Establish prohibited areas for parking of inoperable vehicles so as 

to not block safe access to dumpsters; 

7. Establish a process for the removal of all inoperable vehicles; 

8. As soon as reasonably practicable, cause for the identification and 

trespass or commencement of eviction proceedings of all known 

persons contributing to nuisance conditions at the Receivership 
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Property, to include persons engaging in criminal activity and 

persons who invite, house, or provide a haven for persons engaging 

in criminal activity at or on the Receivership Property; and 

9. Provide updates as to progress and work at the property to the City 

and the Franklin County Environmental Court pursuant to any 

scheduled court dates in Klein. 

b. Within thirty (30) days of this Order, Receiver shall: 

1. Remedy all known emergency violations at the Receivership 

Property; and 

2. Lock and board all known vacant units in accordance with 

applicable code requirement. 

c. Within sixty (60) days of this Order, Receiver shall: 

1. Remedy the following outstanding City code occupied interior 

violations: 

a. Standing water in unit or water/sewage backups; 

b. Unsecure toilets; 

c. Bug or rodent infestations; 

d. Broken windows; 

e. Broken locks. 

2. This requirement shall only apply to known outstanding violations 

issued by the City in currently occupied units. 

d. Within sixty (60) days of this Order, Receiver shall:  
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1. Complete an inspection and audit of all units and the exterior of the 

Receivership Property with the purpose of assessing the condition 

of every unit of the Receivership Property; identifying any unknown 

emergency or life/safety issues; prioritizing maintenance to be 

performed to bring the Receivership Property into compliance with 

City Code; and generally assessing the work needed to maintain, 

secure, manage, operate, repair, and preserve the Receivership 

Property; 

2. Provide a timeline to the City for remediation of outstanding code 

violations, prioritizing the boarding to code of vacant units and 

interior violations of occupied units. 

xxvi. Security 

a. Without further order of the Court, the Receiver may enter into an 

agreement with private security officers that are within the budget amounts 

established by this Order so long as the agreement is on commercial 

reasonable terms. Within thirty (30) days of this Order, Receiver shall 

employ no less than six (6) private security officers. The private security 

officers must cover a minimum of sixteen (16) hour shift for seven (7) days 

per week at the Premises. 

b. Any private security company or officer retained by Receiver to perform 

security services at the Premises shall be registered or licensed according to 

the laws of the State of Ohio. 
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c. Receiver shall maintain, install, and/or return to working condition, full HD 

1080p Indoor/Outdoor Dome Cameras, or cameras of a comparable 

equivalent, to monitor all facets of the exterior of the Premises. The camera 

system shall be maintained at all times with the following stipulations: 

i. All cameras shall be operational and recording footage during all hours 

of operation; 

ii. Monitors displaying the real-time footage captured by all exterior 

cameras shall be situated in such a manner as to be easily viewed by law 

enforcement at all times; 

iii. Footage captured by all exterior cameras shall be recorded, stored, and 

held for no less than thirty (30) days; and 

iv. Footage captured by all exterior cameras shall be made available to law 

enforcement upon request. 

d. Within sixty (60) days of this Order, Receiver shall install and maintain full 

and sufficient outdoor lighting upon the exterior of the Premises so as to 

illuminate all sides of the Premises; it shall be maintained to ensure all lights 

are in working order. 

xxvii. The Receiver, EFM, and the City may agree in writing to any alteration or 

extension of the deadlines in subsections 2.a.xxiii, 2.a.xxv, or 2.a.xxvi above 

without further order of the Court. 

xxviii. The provisions of this Order relating to repairs and security are personal to the 

City and not intended to create any reliance, rights, or expectations by possible 

third-party beneficiaries. 
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3. Receiver’s Authority Subject to Approval. 

a. In carrying out the duties contained in this Order, then, subject to Approval, the 

Receiver is authorized, but not required to: 

i. Engage contractors and skilled workers, taking due care to obtain competitive 

pricing, to complete improvements to the Premises and/or maintain the 

Premises and to execute such contracts for such purposes as the Receiver deems 

appropriate, provided, however, if the aggregate amount of any work under 

such a contract will exceed $5,000 Receiver shall obtain Approval, but without 

Approval for a life-threatening or other health or safety emergency; 

ii. Enforce, amend, or terminate any existing contracts affecting the Property; 

iii. Reject, without liability, any unexpired contracts entered into by Apex Colonial 

that are burdensome on the Receivership Property; 

iv. Execute, cancel, modify, renegotiate, or abrogate all service, maintenance, or 

other contracts relating to the operations of the Receivership Property, but 

subject to Approval for contracts where the anticipated monthly expense will 

be in excess of $5,000; provided however, such limitation shall not apply to 

utility service agreements and uniformed security services for the receivership 

property. All such contracts are to be terminated upon a sale or disposition of 

the Receivership Property or termination of the Receivership, or, if such 

contracts are assigned to the new owner as a part of the disposition of the 

Receivership Property, all liability of the Receiver or receivership estate 

thereunder will terminate upon the assignment; 
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v. Employ attorneys, accountants, agents, and other professionals as the Receiver 

may from time to time deem appropriate on such terms and conditions as the 

Receiver deems appropriate; 

vi. Borrow funds for purposes relating to the operations of the Receivership 

Property. Receiver shall not borrow funds without first providing EFM, by 

advance written notice, a reasonable opportunity to elect to advance funds 

required by the Receiver; 

vii. Contest, protest, or appeal any ad valorem tax or assessment, real estate tax, 

personal property tax, or other tax or assessment pertaining to the Receivership 

Property. Any refund or reimbursement of taxes whether paid by the Receiver 

or Apex Colonial shall be deemed Income to be applied as provided below; and, 

viii. Defend actions against Apex Colonial or prosecute actions related to the 

Property and incur expenses to defend and prosecute such actions to the extent 

that the Receiver believes, in its sole discretion, that defending or prosecuting 

such actions will protect and preserve the Receivership Property; and 

ix. List for sale the Property and enter into a definitive agreement for the sale of 

the Property under the Listing Agreement. 

4. Extent of Receiver’s Authority. 

a. Although the Receiver shall have possession and control of the Receivership 

Property, the Receiver shall not take title to the Receivership Property. Title to the Premises shall 

remain in the name of Apex Colonial or its assigns, unless foreclosed upon by the EFM or 

otherwise transferred in accordance with the direction of EFM and the Court, in which case title 
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to the Premises will remain in the name of Apex Colonial until the delivery of the Sheriff's Deed 

or other deed to EFM or a purchaser. 

b. Without limiting or expanding the foregoing, the Receiver is authorized to exercise 

all powers generally available and shall be subject to all the duties of a Receiver under the laws of 

the State of Ohio and this Court’s Local Rules that may be incidental to the management of the 

Receivership Property, as described in this Order. The Receiver shall have any additional powers 

that are provided by law and that the Court may from time to time direct or confirm. 

c. The Receiver shall not take any action that impedes or interferes with the 

foreclosure or foreclosure sale process in carrying out the duties contained in this Order. 

d. The Receiver shall, during the pendency of this action, have the right to apply to 

this Court for further instructions or directions. 

e. The authority granted to the Receiver is self-executing, unless the action requires 

Approval. The Receiver is authorized to act on behalf of, and in Apex Colonial’s name (or the 

Receiver’s name) and utilize Apex Colonial’s taxpayer identification number, as the Receiver 

deems appropriate without further order of this Court and without personal recourse against the 

Receiver (subject to the general provisions below). 

f. All advances to the Receiver by the EFM for the benefit of the Receivership 

Property, including any advances for working capital or improvements and any other costs and 

expenses incurred by the Receiver under this Order shall be deemed protective advances under the 

Mortgage. Any such protective advance shall be fully secured by EFM's first priority mortgage 

lien and security interest against the Property. Any and all funds advanced by EFM to the Receiver 

pursuant to this Order shall: (a) be deemed made pursuant to contract; (b) be added to the amount 

of the indebtedness owed by Apex Colonial to EFM; (c) be deemed secured by the liens and 
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security interests in favor of EFM under the Loan Documents on the Receivership Property to the 

same extent and with the same priority as other indebtedness secured by all existing liens and 

security interests under the Loan Documents in favor of EFM, and (d) accrue interest at the interest 

rate provided under the loan documents in favor of EFM. All such funds advanced, including 

interest on advances, shall be deemed a prior lien before the repayment of any and all other claims 

against the Property (except for taxes and assessments having first priority as a matter of law) or 

proceeds of either of them. 

g. The Receiver is hereby given the power and authority usually held by Receivers 

and reasonably necessary to accomplish the purposes of this Receivership including, without 

limitation, the specific power to take possession of all licenses, permits, or other government issued 

documents necessary for the continued operation of the Property, and to list, market, and to enter 

into a definitive agreement for the sale of the Property free and clear of all liens and all rights of 

redemption subject to EFM’s prior Approval and further order of this Court. 

5. Receivership Property and Income. 

a. “Receivership Property” means and includes all of Apex Colonial’s rights, title, and 

interest in the following to the extent EFM has been granted a security interest therein pursuant to 

the Loan Documents: 

i. The Premises; 

ii. All tangible and intangible property situated and used in connection with the 

operations of the Premises including, without limitation, the Collateral; 

iii. All Income; 

iv. All fixtures, trade fixtures or tenant improvements of every kind or nature 

located in or upon or attached to or used or intended to be used in connection 
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with the operation of the Premises and any buildings, structures or 

improvements located on the Premises (to the full extent of Apex Colonial’s 

interest in same); 

v. All permits, licenses and other contracts and other intangible property 

pertaining to the Premises or the operations of the Premises; 

vi. All trade names and trademarks owned or used by Apex Colonial in connection 

with the Property; 

vii. All books, records, accounts, or documents of Apex Colonial and Aloft which 

in any way relate to the Property and Income; and 

viii. All other property, estate, right, title, and interest as described in and secured 

by the Mortgage, Assignment of Rents, Promissory Note and other Loan 

Documents. 

b. The term “Income” means, collectively, all cash, cash on hand, checks, cash 

equivalence, credit card receipts, demand deposit accounts, bank accounts, cash management or 

other financial accounts, bank or other deposits and all other cash collateral (whether now existing 

or later arising); current and past due earnings, revenues, rents, issues and profits, accounts or 

accounts receivable (whether unpaid, accrued or to become due); all claims to rent, issues, profits, 

income, cash collateral and all other gross income derived with respect to the Property or business 

operations of the Property regardless of whether earned before or after entry of this Order. 

“Income” includes all Income received after June 29, 2021, the date EFM provided notice of 

default to Apex Colonial, that was not either (a) paid to EFM or (b) used for ordinary and 

necessary business expense regardless of whether the Income was received on or after the 

filing of the Complaint. 
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c. Income shall be applied as follows (but subject to lien rights granted to EFM): 

i.  To the Receiver’s approved fees and expenses; 

ii. Management fees; 

iii. To the current post-Receivership operating expenses, including any on-site 

employee payroll expenses, any real estate taxes and any other taxes stemming 

from the operations of the Property and use in normal business operations 

incurred during the Receivership to the extent set forth in the Approved Budget. 

The Receiver shall not make disbursements other than permitted under the 

Approved Budget except for: 

(1) Life-threatening or other health or safety issues; 

(2) Variations on individual line items not exceeding 10% so long as 

expenses in the aggregate are within 5% of the Approved Budget on a 

monthly basis; or 

(3) Upon EFM’s Approval. 

iv. To the loan balance due EFM until paid in full;  

v. Any surplus to be held pending further order of the Court. 

d. The Receiver shall be authorized to make interim distributions of Income to  

EFM after payment of current operating expenses, if the Receiver’s “cash on hand” exceeds two 

months of budgeted expenses, unless otherwise agreed in writing by EFM. 

6. Receiver’s Compensation, Reports, and Accounting. 

a. The Receiver’s compensation and approved expenses are set forth in Exhibit D. 
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b. The Receiver’s compensation and other expenses shall be paid: (1) first from the 

Income from the Receivership Property and (2) next by EFM, but only to the extent that the Income 

is insufficient to pay the Receiver’s compensation. 

c. Nothing in this Order shall require the Receiver to advance funds other than from 

Income without a bond or security for payment satisfactory to Receiver. 

d. Within thirty (30) days after obtaining possession of the Receivership Property, the 

Receiver shall submit to the Court, a list of all the personal property, whether tangible or intangible 

of which it has taken possession. 

e. By the twentieth (20th) day of each calendar quarter, the Receiver shall prepare a 

financial report (including, without limitation, an income and expense statement, balance sheet 

and a cash flow analysis) on a quarterly basis pertaining to the operations of the Receivership 

Property during the immediately preceding quarter. The Receiver’s financial report will contain a 

fee application subject to the Court’s approval that includes the information required by Local 

Rule 66.11. The Receiver shall pay the property manager and any other individuals or entities hired 

to complete work in connection with the receivership estate on a monthly basis. 

The Receiver shall further prepare a proposed operating budget and capital budget for the 

remainder of 2021 for the Receivership Property (the “Budget”) within forty-five (45) days after 

the Effective Date and thereafter each December 1st for the proposed operating budget of the 

following year (collectively, the “Receiver’s Reports”). 

f. The Budget will be reviewed by EFM and be subject to EFM’s Approval. The 

Budget as approved shall be the “Approved Budget.” Prior to the approval of EFM of the Approved 

Budget, all expenditures by the Receiver that are tied to the budget under this order shall be 

approved by EFM. 
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g. The Receiver shall file with the Clerk of Court such interim reports as may be 

required by the Court after due notice and opportunity for hearing. 

h. The Receiver shall furnish to the parties' counsel any additional information  

regarding the Receivership Property as required by law and as may be reasonably requested by 

them, but the Receiver is authorized to request instructions from this Court if any party requests 

information on documents which are unduly burdensome or expensive to produce, or to annoy or 

harass or for any other improper purpose. 

i. The Receiver shall post a surety bond in the amount of $500.00 from an insurance 

company licensed to do business in the State of Ohio, to be determined by the Court pursuant to 

Local Rule 66.02(D). 

7. Confidentiality. 

a. “Confidential Information” means Apex Colonial’s Confidential Information and 

the Receiver’s Reports and any other non-public information. 

b. The parties to this action, their counsel and all those in active concert or 

participation with them, who receive actual notice of this Order, or otherwise, shall keep all 

Confidential Information provided by the Receiver confidential, and all such persons are 

prohibited from disclosing any confidential information to anyone other than the parties to this 

action and their counsel without specific order of this Court, except that EFM and its attorneys and 

agents may provide potential purchasers, consultants, or other appropriate persons with 

information useful for the marketing, leasing, selling, or management of the Receivership 

Property. 

8. Approval. 

Whenever this Order uses the term “subject to Approval” or “Approval,” the 
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Approval shall not be deemed given except either: (1) by EFM’s written consent either 

directly by EFM or by its counsel, or (2) by a specific order of approval from this Court. 

Any Court approval necessary for the disposition of property other than in the ordinary 

course of business will be obtained according to the process outlined in Local Rule 66.10.  

9. Term and Final Accounting. 

a. This Receivership shall continue until further order of the Court, subject to Section  

2.a.xvii above. 

b. The Receiver can be removed either: (1) automatically thirty (30) days after the  

filing of a written demand for removal signed by EFM’s counsel and filed with the Court; or (2) 

in the Court's equitable discretion upon a motion for cause. If the Receiver is removed, a successor 

receiver can be appointed by a stipulated order on behalf of EFM subject to the approval of the 

Court. 

c. Immediately upon discharge of the Receivership by this Court, the Receiver shall  

turn over to EFM or its designee (including any property manager), all of the Receivership Property 

remaining in the estate of the Receivership unless otherwise ordered by the Court. 

d. Neither the termination of the Receivership nor the Receiver’s removal will 

discharge the Receiver or the Receiver’s bond unless and until the Receiver is discharged by this 

Court. 

e. The Receiver shall submit a final accounting to Court (with copies to the recipients 

of the Receiver’s Reports as identified above) simultaneously with the Receiver’s final fee 

application. The Receiver’s final accounting will meet the requirements of Local Rule 66.12. 

f. Upon the Court approving the Receiver’s final accounting, the Receiver shall be 

deemed discharged by the Court and the Receiver’s bond cancelled. 
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10. General Provisions. 

a. No person or entity shall file suit against the Receiver, or take other action against 

the Receiver, without an order of this Court permitting a suit or action provided, however, that no 

prior Court order is required to file a motion in this action to enforce the provisions of this Order 

or any other order of this Court in this action. 

b. The Receiver and its property manager, and the employees, officers, agents and 

attorneys of each thereof, shall have no personal liability in connection with any liabilities, 

obligations, liens, or amounts owed to any of Apex Colonial’s creditors because of the execution 

of the Receiver’s duties under this Order. Nothing in this Order shall grant any rights to trade 

creditors or general unsecured creditors, whose rights shall be solely determined in accordance 

with Ohio law. 

c. The Receiver and its property manager, and the employees, agents, officers and 

attorneys of each thereof, shall have no personal liability and they shall have no claim asserted 

against them relating to the Receiver’s duties under this Order, except for claims due to their gross 

negligence, gross or willful misconduct, malicious acts, and/or the failure to comply with a Court 

order when such order, entered after notice and hearing, specifically states the repercussions of 

failure to comply include personal liability. The Receiver shall not be obligated to expend monies, 

or make improvements to, or to rehabilitate the Property, or to incur or pay any other expenses or 

bills in connection with its role as Receiver, except to the extent that monies for such matters are 

available either from operating revenues generated by the Property and/or funds provided by EFM. 

d. Apex Colonial, Aloft, any other property managers, and all those in active 

participation or concert with them who receive notice of this Order, and all those having claims 
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against the Receivership Property, who receive notice of this Order, are enjoined from and shall 

not: 

i. Commit Waste. Commit or permit any waste on all or any part of the 

Receivership Property, or suffer, commit, or permit any act on all or any part of 

the Receivership Property in violation of law, or remove, transfer, encumber, 

or otherwise dispose of any of the Receivership Property; 

ii. Collect Income. Demand, collect, receive, discount, or in any other way divert 

or use any of the Income, provided, however, if Apex Colonial receives any 

Income from any third-party Apex Colonial shall remit such amounts to 

Receiver within three (3) business days; 

iii. Terminate Any Utility Service. Terminate or withhold any electric, gas, water, 

sewer, telephone, or other utility service supplying the Receivership Property, 

require any utility deposit, or otherwise interfere with the continued operations 

of the Receivership Property; 

iv. Interfere with the Receiver. Directly or indirectly interfere in any manner with 

the discharge of the Receiver’s duties under this Order or the Receiver’s 

possession of and operation or management of the Receivership Property; 

v. Transfer or Encumber the Receivership Property. Except at the direction of 

EFM, expend, disburse, transfer, assign, sell, convey, devise, pledge, mortgage, 

create a security interest in, encumber, conceal or in any manner whatsoever 

deal in or dispose of the whole or any part of the Receivership Property 

including, but not limited to, the Income without prior court order; and, 



34 
 

vi. Impair the Preservation of the Receivership Property. Do any act which 

will, or which will tend to impair, defeat, divert, prevent or prejudice the 

preservation of the Receivership Property, including the Income, or the 

preservation of EFM’s interest in the Receivership Property and the Income. 

e. The Receiver shall faithfully perform and discharge the Receiver’s duties and obey 

the Court’s orders. 

f. The Receiver is subject to the personal jurisdiction of the Court. 

g. The Receiver’s duty to act as Receiver is subject to the Receiver’s written 

acceptance and approval of the terms of this Order. Upon acceptance, the Receiver shall be bound 

by each and every term contained in this Order and each and every obligation of the Receiver 

imposed by this Order. 

h. If the Receiver receives notice that a petition for relief under the Bankruptcy Code, 

Title 11, United States Code, has been filed, and part of the bankruptcy estate includes property 

that is the subject of this Order (for purposes of this paragraph, the “Bankruptcy Estate Property”), 

the Receiver shall have the following duties: 

i. Turn over Bankruptcy Estate Property if no relief from stay is sought. The 

Receiver shall immediately contact EFM and determine whether EFM 

intends to move in the bankruptcy court for an order for (1) relief from the 

automatic stay, and (2) relief from the Receiver’s obligation to turn over the 

Bankruptcy Estate Property (11 U.S.C. § 543). If EFM has no intention to 

make such a motion, the Receiver shall immediately turn over the Bankruptcy 

Estate Property to the appropriate entity, either to the bankruptcy trustee, if 



35 
 

one has been appointed, or, if not, to the debtor in possession, and otherwise 

comply with 11 U.S.C. § 543; 

ii. Remain in possession pending resolution. If EFM intends to seek relief 

immediately from both the automatic stay and the Receiver’s obligation to turn 

over the Bankruptcy Estate Property, the Receiver may remain in possession 

and preserve the Bankruptcy Estate Property pending the ruling on those 

motions (11 U.S.C. § 543(a)). The Receiver’s authority to preserve the 

Bankruptcy Estate Property shall be limited as follows: 

(1) The Receiver may continue to collect rents and other income; 

(2) The Receiver may make only those disbursements necessary to preserve 

and protect the Bankruptcy Estate Property; 

(3) The Receiver shall not execute any new leases or other long term 

contracts; and, 

(4) The Receiver shall do nothing that would effect a material change in 

the circumstances of the Bankruptcy Estate Property; 

iii. Turn over Property if no motion for relief is filed within ten (10) days after 

notice of the bankruptcy. If EFM fails to file a motion within ten (10) court 

days after its receipt of notice of the bankruptcy filing, the Receiver shall 

immediately turn over the Bankruptcy Estate Property to the appropriate 

entity, either to the bankruptcy trustee, if one has been appointed, or, if not, 

to the debtor in possession, and otherwise comply with 11 U.S.C. § 543; and, 

iv. Retain bankruptcy counsel. The Receiver may petition this Court to retain legal 

counsel to assist the Receiver with issues arising out of the bankruptcy 
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proceedings that effect the receivership or the Receiver’s ability to perform its 

duties. 

i. The Receiver is not required at this time to enact any proof of claim process for the 

submission of claims against the receivership estate. To the extent that the Receiver deems it 

prudent or necessary to establish a proof of claim process in the future, the Receiver may apply to 

the Court with a proposed process and bar date. 

j. Notwithstanding any delay between the entry of this Order and the Effective Date, 

this Order and any injunction contained within will be in full force and effect as of the date it is 

entered by the Clerk of this Court, and the Receiver will be empowered pursuant to this Order 

upon the filing of the Receiver’s oath and bond. 

11. Amendment of Order. 

This Order may be amended for cause after a motion or hearing. This Order may also be 

amended by agreed order of EFM and the Receiver, with approval of the Court. 

12. No Prejudice to Foreclosure/Final Order. 

a. This Order shall not prejudice EFM’s foreclosure of the Mortgage, or an action  

by EFM under any security agreement, the other Loan Documents, or the Uniform Commercial 

Code with respect to the Property, or any of EFM’s other claims as set forth in the Complaint or 

any amendments thereto. 

b. The Court finds that there is no just reason for delay and therefore enters this Order 

as a final order. 
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IT IS SO ORDERED. 

 

 

             

       Judge 

 

 

             

       Date 

 

 

 

Submitted by: 

 

 

/s/ Tiara N. Ross    

Tiara N. Ross (0089583) 

Sarah C. Pomeroy (0093578) 

Assistant City Attorneys 

375 South High Street, 17th Floor 

Columbus, Ohio 43215 

Phone: (614) 645-0781 

tnross@columbus.gov 

scpomeroy@columbus.gov 

 

Counsel for Interested Party City of 

Columbus 

/s/ Joseph C. Pickens     

Joseph C. Pickens (0076239) 

jpickens@taftlaw.com 

James V. Maniace (0003178) 

jmaniace@taftlaw.com  

Jonathan N. Olivito (0092169) 

jolivito@taftlaw.com  

Taft Stettinius & Hollister LLP 

65 East State Street, Suite 1000 

Columbus, Ohio 43215 

Telephone: (614) 221-2838 

Facsimile:  (614) 221-2007 

 

Counsel for Plaintiff EFM Transfer Agent, LLC 
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EXHIBIT A 



Resume of Robert J. Weiler, Sr. 

 

Robert J. “Bob” Weiler, Sr. joined The Robert Weiler Company in 1957. After receiving an 
undergraduate degree from the University of Arizona, Bob also earned a Master’s degree in real 
estate and a Doctoral degree in finance from The Ohio State University in 1964 and 1968 
respectively. Bob was awarded a Juris Doctorate degree from the Capital University Law School and 
was admitted to the Ohio Bar in 1983. He has served on the faculty of The Ohio State University, 
Franklin University and Capital University Law and Graduate Schools and is a regular lecturer for 
The Ohio Association of Realtors. He served for six years on the Ohio Real Estate Appraiser Board 
and served as Chairman. 

Bob received his MAI and SREA designations and served as President of the Ohio Chapter of the 
Appraisal Institute and the Columbus Board of Realtors. In 1976, Bob was selected as Realtor of the 
Year by the Columbus Realtors and the Ohio Association of Realtors and has also served as 
Director of the National Association of Realtors. And, most recently, Bob was honored with the 
prestigious 2020 C-Suite Lifetime Achievement Award from Columbus Business First; this award 
honors two of the most admired CEOs and other top executives in Central Ohio, and is determined 
by a vote of their peers. 

Active in the Columbus community, Bob has served as President of the Columbus Board of 
Education and has maintained leadership roles for many organizations including Capital University, 
Center of Science and Industry (COSI), The Mid-Ohio Regional Planning Commission, Pilot Dogs, 
Inc., Ohio Capital Corporation for Housing (OCCH), Central Ohio Transit Authority (COTA), The Ohio 
State University Athletic Council, Columbus Urban League and Columbus Metropolitan YMCA. A 
long time supporter of the United Way, Bob served as Campaign Chairman in 1998. 
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PROPERTY MANAGEMENT AGREEMENT 

 

This Property Management Agreement (“Agreement”) is entered into as of the       day of 

August, 2021, by and between Robert J. Weiler, Sr. of  The Robert Weiler Company as Court Appointed 

Receiver for certain property known as Colonial Village Apartments, Columbus, Ohio, pursuant to a 

Court Order entered in the Franklin County Court of Common Pleas (Case No.     ), whose address is 

10 N. High Street, Suite 401, Columbus, Ohio 43215 (“Receiver”) and Hayes Gibson Property Services, 

LLC, a Delaware limited liability company, whose address is 2565 South Breaking A Way, Suite 200, 

Bloomington, IN 47403 (“Manager”). 

  

W I T N E S S E T H 

 

 In consideration of the mutual promises and covenants contained herein, the parties agree as 

follows: 

 

Article 1 Appointment of Agent. 

 

1.1 Appointment.  Receiver hereby hires and designates Manager as the sole and exclusive 

managing agent for the property known as Colonial Village Apartments, as listed in 

Exhibit C (the “Property”) for the Term (as defined in Section 5.1 below), and Manager 

hereby accepts such appointment, upon the terms and conditions contained herein. 

 

1.2 Acceptance of Property.  Manager shall promptly, upon execution hereof, inspect each 

unit and common facility at the Property and ascertain its general condition.  With respect 

to any unit or facility in the Property found to be in need of repairs, within sixty (60) days 

from the date hereof Manager shall prepare a written report of recommended repairs and 

the estimated cost thereof required to bring the Property into compliance with Section 2.2 

below.  Subsequent reports of unfinished work shall be furnished to Receiver, on a monthly 

basis, until all such work has been corrected or accepted by Receiver.  The Property has 

severe non-compliance with code but  also has serious crime and safety issues.  Manager 

shall prioritize the safety of current residents over the repair of units except where repairs 

are necessary to preserve life safety.  

 

In order to facilitate efficient operation, Manager will inform itself with respect to the 

layout, construction, location, character, plan, and operation of the lighting, life safety, 

heating, plumbing, security and ventilating systems, as well as elevators and escalators, if 

any, and other mechanical equipment at the Property.  To the extent in Receiver’s 

possession, copies of guarantees and warranties pertinent to the equipment at the Property 

and in force at the time of execution of this Agreement may be furnished by Receiver to 

Manager, who will review them and remain familiar with their requirements and expiration 

dates and will be responsible for their safekeeping.  Manager will further be similarly 

responsible for the safekeeping of copies of any construction plans and “as-built” drawings 

furnished to it by Receiver. 

 

1.3 Designation of Receiver Representative.  Receiver hereby designates Robert J. Weiler, 

Sr., to serve as the Receiver's representative in all dealings with Manager hereunder.  

Whenever the approval, consent or other action of Receiver is called for hereunder, such 

approval, consent or action shall be binding on Receiver if such is specified in a writing, 

which is executed by said representative.  Said representative may be changed at any time 

in the sole discretion of the Receiver, by written notice to Manager, effective upon receipt 

by Manager. 
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1.4 Designation of Manager Representative.  Manager hereby designates Alexandra S. 

Jackiw, CPM®, to serve as the Manager’s representative in all dealings with Receiver 

hereunder.  Whenever the approval, consent or other action of Manager is called for 

hereunder, such approval, consent or action shall be binding on Manager if such is specified 

in a writing, which is executed by said representative.  Said representative may be changed 

at any time in the sole discretion of the Manager, by written notice to Receiver, effective 

upon receipt by Receiver. 

 

1.5 Ability to Perform Services in Ohio.  Manager represents and warrants that it is qualified 

to do business in Ohio and meets all requirements of the Ohio Division of Real Estate to 

lawfully provide the third party management of real estate in Ohio.  Manager’s brokerage 

license number in Ohio is _____________.   

 

Article 2 Services to be Performed.   

 

Manager agrees to perform the following management services pertaining to the Property: 

 

2.1 Employment of Personnel.  At Receiver's direction and expense, on the basis of the 

operating plan, schedule of job descriptions and requirements and schedule of wage rates 

and other compensation previously approved by Receiver, as set forth in the Budget 

referred to in Section 2.10 below, Manager shall, as agent for Receiver, investigate, hire, 

pay, supervise and discharge the personnel necessary to be employed in order to properly 

maintain and operate the Property, including, without limitation and if Manager deems 

appropriate, and the same is provided for in the Budget, a full-time Property Manager.  

Manager shall not discriminate against any employee or applicant for any term or condition 

of employment on the basis of any protected class.  Such personnel shall in every instance 

be deemed employees or independent contractors of Manager and not of Receiver.  

Manager shall have the express right to directly hire, fire, supervise and direct such 

employees or independent contractors.  All salaries, wages, and other compensation of 

personnel employed by or contracted by Manager hereunder, including a Property 

Manager, and including so-called fringe benefits, vacation pay, life, disability, medical and 

health insurance, pension plans, social security, taxes, Worker’s Compensation Insurance 

and related items, shall be Manager’s expenses; provided, however, that Receiver shall 

reimburse Manager for the aforementioned expenses as provided herein and pursuant to an 

approved budget. 

 

  In addition, certain services to the Property may be provided by employees of Manager, 

and the cost of such services, based on the hourly rate established by Manager for such 

employees, shall be Receiver’s expenses (said rates are attached hereto as Exhibit “A”).   

 

2.2 Maintenance and Repair of Property.  At Receiver's expense, Manager shall cause the 

Property to be maintained according to standards established by the Receiver, including, 

but not limited to, interior and exterior cleaning, repairs and alterations, plumbing, 

carpentry and decorating, and such other normal maintenance and repair work as may be 

deemed desirable or necessary by Manager, subject only to the limitations of the current 

Budget approved by Receiver and any other limitations imposed by Receiver in addition 

to those contained herein.  For any other item of repair or maintenance involving a single 

expenditure in excess of Ten Thousand Dollars ($10,000.00), or annually in the aggregate 

of One Hundred Thousand Dollars ($100,000.00), except as previously approved in the 

annual Budget, the prior written approval of Receiver must be obtained; provided, 
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however, emergency repairs immediately necessary for the preservation or safety of the 

Property or for the safety of the tenants or other persons or required to avoid the suspension 

of any necessary service to the Property may be made by Manager without the prior written 

approval of the Receiver; and provided further, that Receiver agrees to approve any 

expenditure necessary to prevent Manager from being exposed to liability to third parties, 

except due to Manager’s gross negligence or willful misconduct.  Notwithstanding this 

authority as to emergency repairs, it is understood and agreed that Manager shall confer as 

soon as possible with Receiver regarding every such expenditure.   

  

 Manager shall be entitled to a fee for all construction management services and major 

capital work performed.  The scope of the work and the associated fee is outlined in Exhibit 

A. 

 

  Manager agrees not to permit the use of the Property for any purpose which might void or 

cause an increase in the premium for any policy of insurance held by Receiver or Manager, 

or which might render any loss thereunder uncollectible, or which would be in violation of 

any Legal Requirements (as defined in Section 2.3 below) or other restriction or under any 

mortgage of the Property.  Manager shall to the best of its ability ensure that all tenants are 

in full material compliance with the terms and conditions of their respective leases and 

with all Legal Requirements, and to this end, Manager shall see that all tenants are informed 

with respect to such rules, regulations and notices as Receiver shall require Manager to 

promulgate. 

 

2.3 Compliance with Legal Requirements.  At Receiver's expense, Manager shall use its best 

efforts to comply with any and all orders or regulations pertaining to the Property 

promulgated by any federal, state, county or municipal authority having jurisdiction 

thereover (“Legal Requirements”), subject to the limitation on repair or maintenance 

expenditures set forth in Section 2.2 above.  Manager acknowledges that the Property is 

subject to a number of code violation orders.  Manager shall not take any such action, 

however, as long as Receiver is actively contesting or has expressed an intention to contest 

and promptly institutes proceedings contesting any such order or requirements; provided 

that, if failure to comply promptly with any such order or requirement would or might 

expose Manager to criminal liability, Manager may cause the same to be complied with, 

without the Receiver's approval, and, in such event, Manager shall notify Receiver 

promptly and in no event later than twenty-four (24) hours from time of receipt of any such 

order or notice of requirement in writing.  Manager hereby represents and warrants to 

Receiver that it holds all licenses required by all applicable Legal Requirements to act as a 

property manager in the jurisdiction in which the Property is located and will continue to 

hold such licenses during the entire Term of this Agreement.  Manager shall comply with 

provisions of the Order appointing the Receiver relating to property management. 

 

2.4 Service Contracts.  On behalf of and as agent for Receiver, and as provided in the Budget, 

Manager shall enter into or renew contracts for electricity, gas, steam, telephone, water, 

cleaning, fuel, oil, elevator and escalator maintenance, pest extermination, trash removal 

and other services deemed necessary or advisable by Manager, subject to Receiver’s 

direction, for the operation of the Property; provided, however, that if providers of goods 

and services shall require that Manager contract in Manager's own name, Manager may do 

so within the scope of the authority granted to Manager by Receiver hereby.  Subject to the 

limitations of the current Budget, Manager shall also purchase all supplies, equipment, 

tools, appliances and materials, which Manager shall deem necessary to maintain and 

operate the Property.  All such contracts, unless otherwise approved by Receiver, shall be 
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terminable by either party upon not more than thirty (30) days’ written notice.  Manager 

shall also acquire in Receiver’s name such equipment, tools, appliances, materials and 

supplies as are necessary to properly maintain the Property, subject to limitations of the 

current Budget.  When taking bids or issuing purchase orders, Manager shall act at all times 

under the direction of Receiver and shall be under a duty to secure for and credit to Receiver 

any discounts, commissions, or rebates obtainable as a result of such purchases. 

 

  In making payments to any party under any such contract, or to any other vendor, Manager 

shall, if and as directed by Receiver, withhold a portion of such payments as back-up 

withholding in accordance with the Internal Revenue Code. 

 

2.5 Collection of Rents and Institution of Legal Proceedings.  Manager is hereby authorized 

to and shall collect all rent and other charges due from tenants, lessees, licensees or similar 

entities and otherwise due Receiver with respect to the Property in the ordinary course of 

business.  Receiver authorizes Manager to request, demand, collect, receive and receipt for 

all such rent and other charges and, upon Receiver’s prior approval, to institute legal 

proceedings in the name of and as an expense reimbursable by Receiver for the collection 

thereof and for the dispossession of tenants and other persons from the Property, and such 

expense may include the engaging of legal counsel selected by Receiver for any such 

matter, which counsel shall be subject to Receiver’s reasonable approval.  Manager shall 

promptly notify Receiver of any disputes with tenants or other parties (including, but not 

limited to, threatened or actual suits). 

 

2.6 Signage.  Manager may place and remove or cause to be placed and removed at Receiver's 

expense such signs upon the Property as Manager shall deem appropriate, including signs, 

banners or stickers on or about the Property stating that the Property is under the 

management of Manager, subject to applicable governmental sign ordinances, statutes and 

regulations. 

 

2.7 Payments by Manager.  To the extent funds are available in the operating account held 

by Manager with respect to the Property pursuant to Section 2.8 below, Manager shall, on 

behalf of Receiver and, pursuant to the Budget, pay, before delinquency: 

 

(a) All expenditures required to be made in performance of the services specified in 

Sections 2.1 through 2.6 above; 

 

(b) Upon the issuance of an order of the Court permitting the distribution of proceeds 

to the Lender, all debt service payments on mortgage loans covering the Property 

(including therein amounts due under any note and mortgage for interest, principal 

and reserves or escrow funds); 

 

(c) The amount of all real estate taxes and assessments levied against the Property 

which, if not escrowed with any mortgagee or land contract vendor, shall be paid 

by Manager, before interest and penalties shall begin to accrue thereon.  Manager 

will communicate with the Franklin County Treasurer as to a realistic payment 

plan for real estate taxes which currently are in arrears; and 

 

(d) Amounts otherwise due and payable as operating expenses of the Property incurred 

under the terms of this Agreement, including the Manager's compensation and 

insurance premiums pursuant to Section 4.1 below. 

 



70815622v2 

 

- Page 5 - 

 

Subject to the above restrictions, any payments made by Manager hereunder shall be made 

at Manager's discretion subject to direction by Receiver as to order or priority out of such 

funds as Manager may from time to time hold for the account of Receiver as specified in 

Section 2.8 below, or as may be provided by Receiver.  Manager will project the cash 

requirements for the Property in the Budget.  For each month during the Term hereof that 

Manager reasonably determines that collections will be insufficient to meet such cash 

requirements, Manager shall request additional funds from Receiver therefor.  Receiver 

agrees to deposit the amount of funds so requested by Manager in the operating account of 

Manager referred to in Section 2.8 below upon Court approval with no less than thirty (30) 

days’ notice.  If at any time there is not sufficient cash in the operating account to pay all 

bills due and owing on the Property promptly, the Manager will request that the necessary 

additional funds be deposited by Receiver in said account.  Receiver agrees to deposit such 

additional funds within thirty (30) days thereafter, or as soon as funded by the Lender or 

Special Servicer.  Manager shall not be obligated to make any advance to or for the 

operating account maintained by Manager pursuant to the terms hereof, nor shall Manager 

be obligated to incur any liability or obligation for the account of the Receiver without 

assurance that the necessary funds for the discharge thereof will be provided; however, if 

Manager shall voluntarily advance for Receiver's account with Receiver’s permission any 

amount for the payment of any necessary expense connected with the maintenance or 

operation of the Property in accordance with this Agreement, Manager shall give Receiver 

prompt notice thereof, and Receiver shall reimburse Manager therefor promptly on demand 

with interest thereon at a rate per annum equal to three (3) percentage points in excess of 

the rate then announced by the Wall Street Journal as its “prime” or base rate, from the date 

such payment is made by Manager.  Any sums due Manager hereunder may be collected 

by Manager from future rental or other payments collected by Manager from the Property. 

 

2.8 Bank Accounts.  All funds collected by Manager for the account of Receiver shall be held 

in trust and deposited in a federally insured depository institution of Manager's choosing, 

referred to herein as the operating account.  All funds in such account shall be the property 

of Receiver, subject to the express rights of Manager provided herein. 

 

2.9 Tenant Security Deposits.  To the extent available, Receiver shall provide Manager a 

complete and accurate accounting for all tenant security deposits as of the commencement 

of the Term.  The total amount of such deposits will be delivered to Manager by Receiver 

on or before the commencement of the Term, which shall be held by Manager in a separate 

security deposit account, on behalf of Receiver.  Manager may pay such deposits to tenants 

at the expiration of the terms of their leases or at such other times as they may become 

entitled thereto, as shall be determined by Manager, and Manager may deduct from such 

deposits appropriate amounts determined by Manager pursuant to the terms of the lease 

agreement with such tenants, subject to applicable laws regulating security deposits. 

 

2.10 Annual Budget.  Within sixty (60) days after the execution of this Agreement, Manager 

will prepare for Receiver's approval the annual business plan and budget (“Budget” or 

“budget”) for the first fiscal year or partial fiscal year of the Term.  The fiscal year of the 

Property shall be January 1 to December 31, subject to the right of Receiver to change such 

fiscal year from time to time.  At least ninety (90) days prior to the expiration of each fiscal 

year of the Term, Manager shall prepare and submit to Receiver the annual budget in draft 

form for the next fiscal year.  The annual budget shall include, but not be limited to, 

anticipated gross revenues, operating expenses, capital expenditures, debt service 

payments, management fees and reserves, taking into account without limitation, the 

general condition of the Property, the expected rate of completion of contemplated repairs 
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and the occupancy, physical condition of and rentals charged in the competing projects in 

the area. 

 

Receiver shall have the right to make any reasonable changes or modifications to the draft 

business plan and budget within thirty (30) days following receipt of same, but no such 

changes or modifications may alter the payments otherwise due Manager as fees or 

reimbursement under this Agreement.  The budget revised by the Receiver shall be subject 

to Manager's approval, which shall not be unreasonably withheld.  In the event Receiver 

and Manager shall not reach agreement upon a budget within thirty (30) days of Manager’s 

submission of the initial draft budget or within twenty (20) days following Receiver’s 

submission of a revised budget to Manager, this Agreement may be terminated as a 

permitted termination by either party by written notice to the other party within ten (10) 

days thereafter, which termination shall be effective as of the last day of the then current 

fiscal year.  Each such budget, following its approval by Receiver as submitted or as 

modified as the case may be, shall constitute the “Budget” for the fiscal year covered 

thereby and shall constitute a standard to which Manager shall adhere.  Approval of the 

annual budget by Receiver shall also constitute Receiver's authorization to Manager to 

make all those expenditures provided for in the Budget, subject to all terms and conditions 

contained in this Agreement.   

 

2.11 Transfer of the Property.  If Receiver decides to sell, mortgage or otherwise transfer the 

Property or any part thereof or interest therein, or otherwise at Receiver’s reasonable 

request, Manager shall comply in timely manner with all reasonable requests of Receiver 

in connection with such proposed transfer, including without limitation the following: 

 

(a) As directed by Receiver, Manager will cooperate and assist in the marketing of the 

Property; 

 

(b) Manager will provide a current rent roll stating, for each unit the name of the 

tenant, the expiration date of the lease, the amount of the security deposit (if any), 

the date to which rent is paid, any renewal, extension or expansion options or any 

unexpired tenant incentives, and whether any defaults are known to exist, and 

Manager will represent and warrant the accuracy of such information to Receiver 

and to any such proposed transferee; 

 

(c) Manager will provide a list of threatened or actual suits or other action by private 

parties or governmental entities, including a factual summary of each such matter, 

and Manager will represent and warrant the accuracy of such information to 

Receiver and to any such proposed transferee; 

 

(d) Manager will provide an updated schedule of personal property belonging to the 

Property and Manager will represent and warrant the accuracy of such information 

to Receiver and to any such proposed transferee; and 

 

(e) Manager will allow Receiver and/or any such proposed transferee to have access 

to all records for the Property. 

 

2.12 Leasing of Property.  Manager shall confirm that all commercial tenants of the Property are maintaining 

insurance in accordance with the requirements of their respective leases. 
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2.13 Additional Services.  Manager shall provide such additional services as may be described 

in the attached Exhibit “B” or as may be otherwise agreed upon. 

 

Article 3 Manager's Compensation. 
 

3.1 Amount of Compensation.  Throughout the Term, Receiver shall pay Manager as 

compensation for the management services rendered hereunder an amount computed and 

payable monthly which shall be designated “Management Fee” and which shall be equal 

to the greater of Fifteen Thousand Dollars ($15,000.00) or Four Percent (4%) of the Gross 

Receipts, as hereafter defined, derived from the Property, for each month. Management is 

also entitled to receive additional compensation as described in the attached Exhibit “A”. 

 

3.2 “Gross Receipts” Defined.  The term “Gross Receipts” shall mean and include all gross 

receipts derived from the operation of the Property, including, without limitation, all rent 

and other sums and charges received from all prospective tenants, tenants and lessees and 

payments made in consideration of the cancellation of any tenant leases or damages by 

reason of any default, security deposits to the extent applied to rent, tenant application fees, 

late rent charges, NSF check charges, miscellaneous administrative charges, utility 

reimbursement, the proceeds from rental interruption insurance, net receipts from vending 

machines, concessions and other commercial operations conducted on the Property. 

 

“Gross Receipts” shall not include sums which, under normal accounting practice are 

attributable to capital, proceeds of claims on account of insurance policies other than rental 

interruption or similar insurance, the abatement of taxes, awards arising out of taking by 

eminent domain, discounts and dividends on insurance policies, nor shall “Gross 

Receipts” include sums received by Manager as reimbursement or recovery of items of 

expense charged the Receiver, such as court costs paid by defaulting tenants, security 

deposits (to the extent applied to damage) and the like, all of which shall be applied as 

offsets against the corresponding items of expense. 

 

3.3 Reports.   

 

(a) Monthly Statements.  Once within each accounting month by no later than the 20th 

day of the month during the term of this Agreement, commencing with the first 

full calendar month following the commencement of this Agreement, and within 

the first full calendar month following the termination of this Agreement, the 

Manager shall furnish to Receiver a true, correct and complete unaudited statement 

of cash flow for the preceding calendar month. Notwithstanding anything to the 

contrary contained herein, Manager shall assist Receiver in submitting an initial 

report and subsequent monthly reports in accordance with the terms of any court 

requirement. 

 

(b) Annual Reporting.  Manager shall deliver to Receiver within ninety (90) days after 

the end of each fiscal year of the Property, a Profit and Loss Statement showing 

the results of operations for that fiscal year and a Balance Sheet of the Property as 

of the end of that fiscal year, both in form satisfactory to Receiver and certified by 

Manager at the expense of Receiver.  Manager shall also deliver to Receiver within 

thirty (30) days after the end of each fiscal year a current rent roll of the Property 

that includes the information specified in Section 2.11(b) above. 
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(c) Tenant Complaints.  Manager shall maintain businesslike relations with tenants, 

whose service requests shall be received, logged and considered in systematic 

fashion in order to show the action taken with respect to each.  Complaints of a 

serious nature shall, after thorough investigation, be reported to Receiver with the 

results of such investigation and appropriate recommendations. 

 

(d) Returns Required by Law.  Manager, as Receiver’s agent, shall execute and file 

punctually when due all forms, reports, and returns required by law or by any 

lender with loans against the Property relating to the employment of personnel and 

the operation of the Property. 

 

3.4 Remittance of Funds to Receiver.  The Manager shall simultaneously with the delivery 

of the monthly reports, but in no event later than the 25th of each month, pay over in 

accordance with directions reasonably given by Receiver's representative the amount of 

Gross Receipts for such preceding calendar month less: 

 

(a) all expenses incurred, including any and all Court approved debt service, 

 

 (b) the Management Fee specified herein, and 

 

  (c) any agreed-upon sums to be reserved for future expenses. 

 

3.5 Expenses.  Manager shall be responsible for its office expenses, other than the direct 

operating expenses of the Property and the cost of services of Receiver's employees to the 

extent rendered for the benefit of the Property.   

 

It is agreed that Receiver shall reimburse Manager and its affiliates for actual, reasonable 

and necessary out-of-pocket costs which they shall incur as operating expenses in 

connection with the performance of this Agreement.  Manager shall have the discretion, 

exercised reasonably, to determine the necessity for the expenditure of any such amounts, 

which shall include, without limitation, reasonable travel, meals, lodging, telephone, 

electronic communications, postage, air expenses, costs of recruitment (including 

applicable agent’s fee) and other incidental expenses; providing that such reimbursed 

expenses shall be set forth in the Budget and that none of the foregoing expenses shall be 

considered Manager’s office expenses.  It is agreed that Manager shall be entitled to 

reimbursement of these expenses directly from the Property account at the time incurred.  

Such reimbursements shall be in addition to the management fee. 

 

3.6 Books and Records.  Manager agrees to keep and maintain a proper and adequate system 

of books of accounts and records, all satisfactory to Receiver and in accordance with the 

cash method of accounting, so as to show accurately and completely all Gross Receipts 

from and expenses incurred with respect to the Property, and to preserve the same for a 

period of at least three (3) years after the close of the calendar year to which they relate.  

Manager further agrees to permit the Receiver and/or its accountants and authorized 

representatives to examine and copy during regular business hours all books and records 

of the Manager in any way pertaining to Gross Receipts and expenses and operation of the 

Property.  Manager agrees to keep all financial information concerning the Property 

confidential at all times during and after the Term of this Agreement, except as expressly 

authorized in writing by Receiver, or unless Manager shall be under compulsion of legal 

process to disclose such information.  In the event Manager is compelled by legal process 
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to disclose such information, Manager shall provide prompt prior notice of the same to 

Receiver. 

 

Article 4 Insurance.  
 

4.1 Insurance Requirements.  Receiver shall cause to be placed, or direct Manager to obtain, 

insurance in such amounts and coverages, limits and deductibles as shall be reasonably 

required by Receiver and, if applicable, any mortgagee of the Property, to protect the 

Property, Receiver and any such mortgagee.  Such insurance shall include, but not be 

limited to workers' compensation insurance, commercial general liability insurance, boiler 

insurance, fire and extended coverage insurance, fidelity bonds and burglary and theft 

insurance and rental interruption insurance, and such insurance shall be maintained 

throughout the Term hereof as an expense of the Property.  The foregoing commercial 

general liability policy shall name Receiver as insured and Manager and any mortgagee of 

the Property as additional insureds.  Manager shall additionally maintain throughout the 

Term policies of (a) workers’ compensation insurance in accordance with statutory 

requirements, (b) employer's liability insurance with limits of not less than One Million 

Dollars ($1,000,000) per occurrence, (c) commercial general liability insurance for bodily 

injury, personal injury and property damage covering the acts or omissions of Manager, its 

agents and employees with limits of not less than Two Million Dollars ($2,000,000) per 

occurrence, and (d) automobile liability insurance for any owned, hired and non-owned 

automobiles with limits of not less than Two Million Dollars ($2,000,000) per occurrence, 

with Manager named as the insured under each policy and Receiver and any mortgagee of 

the Property listed as an additional insured under the commercial general liability policy.  

All insurance procured under this Section 4.1 shall be written on an occurrence basis and 

procured from companies rated by Best's Rating Guide no less than A-/VII, and which are 

authorized to do business in the state where the Property is located.  Upon Receiver's 

request, Manager shall provide Receiver with copies of insurance certificates evidencing 

the insurance required under this Section 4.1.  Any insurance obtained by Manager or its 

agents in accordance with this Agreement will be an expense of the Property and shall be 

paid directly by Manager.   

 

4.2 Insurance Claims.  Manager shall promptly investigate and make a full written report to 

Receiver as to all accidents or claims for damage or injury relating to or occurring at the 

Property, and any damage or destruction to the Property and its estimates of the cost of 

repair thereof and shall prepare for approval by Receiver any and all claims and all reports 

required by any insurance company in connection therewith, which claims and reports shall 

be Manager’s responsibility to file in a prompt manner.  All such reports shall be filed with 

Receiver promptly, and in any event within two (2) business days after the occurrence of 

any such accident, claim, damage, or destruction of a material nature, which shall also be 

noted in the monthly report delivered to Receiver pursuant to Section 3.3(a) above.  

Manager is not authorized without Receiver’s prior written consent to settle any and all 

claims against insurance companies for damages to the Property arising out of any policies, 

including the execution of proofs of loss, the adjustment of losses, the signing of receipts 

and the collection of money.  All claims with respect to personal injury, or damage to 

property other than the Property, shall be promptly referred by Manager to Receiver for 

further action and Manager shall use its best efforts to refer these claims to Receiver within 

one week of notification by the claimant. 

 

4.3 Restrictions in Use of Property Related to Insurance Coverage.  Manager agrees not to 

permit the use of the Property for any purpose which might void or cause an increase in 
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the premium for any policy of insurance held by Receiver or Manager, or which might 

render any loss thereunder uncollectible, or which would be in violation of any legal 

requirement under any law, ordinance or regulation or other restriction or under any 

mortgage of the Property.  Manager shall to the best of its ability ensure that all tenants are 

in full material compliance with the terms and conditions of their respective leases and 

with all legal requirements, and to this end, Manager shall see that all tenants are informed 

with respect to such rules, regulations and notices as Receiver shall require Manager to 

promulgate. 

 

4.4 Deductibles; Self-Insured Retention.  Receiver acknowledges that Manager may have 

available to it various insurance programs in which Receiver may participate.  Such 

insurance programs may be subject to various deductibles or self insured retentions.  If 

Receiver elects to participate in one of these programs and such program includes a 

deductible or self insured retention, Receiver and Manager shall enter into a separate 

agreement to govern the assessment and payment of amounts within the deductible or self 

insured retention.  

 

4.5 Indemnity.  Manager shall indemnify, defend and hold Receiver harmless from and 

against any and all claims, actions, damages, liabilities and expenses (including reasonable 

attorneys’ fees and court costs) which result from or are caused by the intentional 

misconduct, negligence or fraud of the Manager, its agents and employees or Manager’s 

breach of this Agreement. 

 

Article 5 Term of Agreement. 

 

5.1 Term.  The term of this Agreement (the “Term”) shall commence as of the Court 

appointment of the Manager and shall thereafter continue for a period of one (1) year, 

unless sooner terminated according to the terms hereof. 

 

5.2 Termination.  This Agreement shall terminate as provided below: 

 

(a) Expiration of Term.  Upon expiration of the Term hereof, if the Court approves 

provided that the Receiver or Manager shall give notice to the other party of its 

intent to terminate, not less than thirty (30) days prior to the end of the then current 

one-year period; otherwise, this Agreement shall renew automatically for 

additional one (1) year periods upon the same terms as contained herein.  

 

(b) Default.  Upon Manager's or Receiver's default hereunder, provided that the 

Manager or Receiver, as the case may be, does not cure such default within ten 

(10) business days from receipt of written notice from the other party of such 

default; provided, however, if such breach cannot be reasonably cured within said 

ten (10) business days period, and if reasonable efforts to cure said breach have 

been commenced within said ten (10) business days and continue to be pursued 

with due diligence to conclusion, then such breach shall not constitute a basis for 

termination hereof, unless the default is not cured within a reasonable time. 

 

(c) Sale. Immediately upon the sale of the Property or termination of Receivership, 

subject to Section 5.6 below. 

 



70815622v2 

 

- Page 11 - 

 

Termination of this Agreement hereunder shall not release either party from liability for 

failure to perform any of the duties or obligations as expressed herein and required to be 

performed by such party for the period prior to such termination. 

 

5.3 After Termination.  Upon termination of this Agreement as provided herein, and after 

payment to Manager of all amounts owed it by Receiver under this Agreement, Manager 

shall forthwith: 

 

(a) Deliver the Property.  Surrender and deliver up to the Receiver the Property and 

all rents and income of the Property on hand and in any bank account which are 

monies of the Receiver, including tenant security deposits, to the extent not 

previously credited to the Receiver, after compliance with any notice requirements 

provided by law. 

 

(b) Monies Received After Termination.  Deliver to Receiver as received any monies 

received by Manager after termination. 

 

(c) Supplies.  Deliver to Receiver all materials, supplies, keys, contracts and 

documents, and such other accountings, papers and records pertaining to this 

Agreement as Receiver shall reasonably request. 

 

(d) Contracts.  Assign such existing contracts relating to the operation and 

maintenance of the Property as Receiver shall require, which by their terms as 

assignable, provided that the Receiver herein shall agree to assume all liability 

thereunder. 

 

Manager's obligation to provide reports and accountings pursuant to Section 3.3 above 

shall survive termination of this Agreement. 

 

5.4 Notification of Tenants.  Immediately after the termination of this Agreement or upon the 

sale of the Property, Receiver and Manager shall notify each tenant of the Property of such 

termination or sale.  Such notice shall identify the name and address of the new owner or 

manager, as the case may be, of the Property, and shall direct each tenant with respect to 

the future payment of rent.  This notice will be coordinated with the new buyer.  Upon 

termination of this Agreement, Manager shall transfer the control of the account, if any, 

containing tenant deposits to Receiver, or as directed by Receiver, and the notice to tenants 

required by this Section 5.4 shall specify the person to whom inquiries regarding such 

deposits should be directed, and shall otherwise comply with applicable law. 

 

5.5 Assignment by Receiver.  Receiver may assign its rights and obligations hereunder to any 

successor entitled to the Property, and upon such assignment, Receiver shall be relieved of 

all liabilities accruing after the effective date of such assignment; provided, however, that 

no transfer of the Property and/or assignment of this Agreement shall relieve the Receiver 

of liability hereunder unless such assignee or transferee of the Property shall expressly 

assume the obligations of the Receiver hereunder in writing.  Upon assignment or transfer 

of the Property, Receiver shall promptly comply with the notice provisions of Section 5.4 

above and of all applicable laws.  In the event the Property shall now or hereafter be subject 

to an assignment of rents and leases for security purposes, the provisions of this Section 

5.5 shall apply upon the exercise by the assignee under such assignment of its rights 

thereunder, in the same manner as if the Property itself were transferred as of the date of 

such exercise. 
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5.6 Post-Termination Matters.  Upon any termination or expiration of this Agreement for 

any reason whatsoever, Receiver expressly agrees that Manager may remove any of its 

documents which are proprietary to Manager (including, without limitation, equipment, 

employee files, manuals, software programs, stored data and internal correspondence or a 

proprietary nature) but specifically excluding financial records, documents, 

correspondence or other materials proprietary to the Property which shall be deemed 

property of Receiver.  Manager shall have the right to make copies of all other non-

proprietary files and information relating to its management of the Property.   

 

Article 6 Notices. 

 

 All notices, demands, consents, approvals, reports and other communications provided for in this 

Agreement shall be in writing and shall be given to Receiver or Manager at the address and/or email 

address set forth below or at such other address and/or email address as they may specify hereafter 

in writing: 

 

 RECEIVER: The Robert Weiler Company 

   10 N. High Street, Suite 401 

   Columbus, OH 43215 

   Email: bob@rweiler.com 
   Attn:  Robert J. Weiler, Sr. 

 

 MANAGER: Hayes Gibson Property Services, LLC 

   2565 South Breaking A Way – Suite 200 

   Bloomington, IN 47403 

   Email: ajackiw@hayesgibson.com 

   Attn: Alexandra S. Jackiw, CPM® 

 

 Any notice, request, demand, approval or consent given or required to be given under this 

Agreement shall be in writing and shall be deemed to have been given if and when posted in the 

United States registered or certified mail, return receipt requested, delivered by reputable national 

overnight courier, postage or fees prepaid or sent via electronic mail.  Notices shall be deemed 

received upon the earlier of actual receipt, whether delivered by hand delivery, express services or 

electronic mail, or two (2) business days following the day mailed by certified mail. 

 

Article 6 Miscellaneous. 

 

This Agreement shall be governed by and interpreted in accordance with the laws of the State of 

Ohio, without giving effect to principles of conflicts of law.  This Agreement constitutes the entire 

Agreement between the parties regarding the subject matter herein, and no amendments, changes 

or modifications may be made to this Agreement without the express written consent of each of the 

parties.  If any term or provision of this Agreement is held by a court of competent jurisdiction to 

be invalid, void or unenforceable, the remainder of the terms and provisions of the Agreement shall 

remain in full force and effect, provided that the essential purpose of the Agreement is preserved.  

No failure or delay by a party in exercising any right hereunder or any partial exercise thereof shall 

operate as a waiver thereof or prohibit any other or further exercise of any right hereunder.  This 

Agreement shall benefit and be binding upon the parties and their respective successors and assigns; 

provided, however, that Manager shall not have the right to assign this Agreement without the prior 

written consent of Receiver, which consent may be withheld in Receiver’s sole discretion.  This 

Agreement may be executed and delivered (including by facsimile, “pdf” or other electronic 
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transmission) in any number of counterparts, each of which shall be deemed an original, but all of 

which together shall constitute one and the same Agreement. 

 

 The provisions of this Paragraph shall survive the expiration or earlier termination of this 

Agreement. 

 

 This Agreement is contingent upon the approval of the Court. 

 

 

[Remainder of page intentionally left blank; Signature page to follow] 
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 IN WITNESS WHEREOF, the parties hereto have executed this Agreement, as of the date first 

written above. 

 

 

      RECEIVER: 

 

Robert J. Weiler, Sr., of The Robert Weiler Company, as 

Court Appointed Receiver for certain property known as 

Colonial Village Apartments pursuant to a Court Order 

entered in the Franklin County Court of Common Pleas 

(Case No.      )  

 

      By:        

 

      Name: Robert J. Weiler, Sr.     

       

      Its:         

 

      Dated:    , 20    

 

 

 

 

      MANAGER: 

 

      Hayes Gibson Property Services, LLC, 

      a Delaware limited liability company 

 

 

      By:        

       

      Name: Alexandra S. Jackiw     

 

      Its: Chief Operating Officer     

 

      Dated:    , 20    
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EXHIBIT A 

 

ADDITIONAL MANAGEMENT COMPENSATION 

 

1. Start Up Fee: $7,500.00 for initial set-up of software and accounting functions and 

completion of due diligence inspections. 
 

2. Leasing Bonus: An amount equal to $      per executed lease or renewal 

 

 

3. Capital Supervision Fee:  

 Capital projects between $25,000 and $50,000 – Five Percent (5.0%) of total project cost  

 Capital projects between $50,001 and $75,000 – Four Percent (4.0% of total project cost  

 Capital projects in excess of $75,000 – Three Percent (3.0%) of total project cost  

 

4. Transition Fee: An amount equal to one month’s fee to transition the property 

management/accounting and provide a final management report upon termination of the 

management agreement 
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EXHIBIT B 

 

ADDITIONAL SERVICES 
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EXHIBIT C 

 

      

 



 
 
 
 
 
 

EXHIBIT C 
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EXCLUSIVE RIGHT TO SELL OR LEASE LISTING CONTRACT 
Commercial — Multi-Family — Land 

In consideration of the agreement of the Broker and Owner as set forth herein concerning: 

Property Address:  Colonial Village Apartments - 508 units located at 1256 Rand Avenue, Columbus, OH 43227 (“Property”) 

Parcel Number(s): See attached Exhibit A County:   Franklin 

Owner and Broker agree to the following: 

Listing Period 

1. Owner hereby grants to the Broker the exclusive right to (X) sell ( ) exchange ( ) lease the  Property  commencing
List Date 7/7/21 through Expiration Date 1/7/22 . Owner offers the property at a price of $  

on the following terms:  acceptable to Lender and the Court, as those terms are defined below 

Brokerage Fee 

2. A. Receiver hereby agrees to pay the Broker a fee of 5%* of the selling price of the Property, if the Property is 1) sold or exchanged
by current Broker with another broker or 2) 4% of the selling price of the Property if the property is sold or exchanged by 
current Broker without another broker. 

B. Owner hereby agrees to pay the Broker a fee of N/A of the gross rent due during the lease term if the Property is
1) leased by current Broker alone or another broker or 2) a written offer to lease on the terms provided herein by current
Broker alone or another broker is submitted to the Owner signed by a ready, willing and able Tenant.

In addition, Owner shall pay brokerage fee as follows: (these terms to be included in Lease): 
1) A fee of N/A of the gross amount due during the lease term for extension of renewals, payable on extension of

renewal.
2) A fee of N/A of the gross amount due during the lease term if Tenant leases additional space in building from

Landlord or enters into subsequent lease of Premises.
3) A fee of N/A of the selling price of the Property if sold to Tenant during terms or within N/A days after term or

renewal or extension, with credit given for the unearned portion of any lease commission already paid.

If the Receiver and a Buyer (tenant) sign a Purchase Agreement , but the closing of the sale  of the Property will not take place 
until after the original term of this Listing Contract, then Receiver's Obligation to pay a fee, as stated in this Listing Contract, 
shall be extended to coincide with the closing date. This commission shall be payable in cash at closing or upon full lease 
execution. 

C. Above stated fees shall be paid if the Property is sold, exchanged or leased or a contract is entered into for the sale, exchange
or lease, within    90 days (Protection Period) after the expiration of this Listing Contract (or any extension thereof) to any
person or entity with whom the Broker has had negotiations prior to expiration, provided the Broker notifies Receiver of
the names of such person (s) or entities, in writing, prior to Listing Contract (or any extension thereof) expiration.

D. Receiver authorizes the Broker to compensate other Brokers as buyer-broker or tenant-broker from the fee paid
( ) Yes ( ) No

Initials Initials 

Marketable Title 

3. Receiver agrees, in the event of a sale or exchange, to furnish satisfactory evidence of marketable title to the Property and
convey the Property by transferrable and recordable fiduciary deed as appropriate.

Page 1 of 3 REV 08/12 
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Receiver's Cooperation 

4. Receiver hereby authorizes Broker to place a marketing sign on said property and remove all other "For Sale" and/or "For Lease" 
signs. Further, Receiver authorizes Broker and all salespersons authorized by listing Broker to have access to the property at 
all reasonable times for the purpose of showing it. 

Copyright 

5. In the event Receiver provides agent any photos, floor plans or other copyrightable material related to the listed Property 
(collectively, the "Content"), Receiver and/or Lessor hereby grants to Agent's Broker an irrevocable, non-exclusive and fully 
sub-licensable right (through multiple tiers) to use, reproduce, modify, adapt, publish, create derivative works from, 
distribute, perform and display any such Content (in whole or in part) worldwide and/or to incorporate any such Content (in 
whole or in part) in other works in any form, media, or technology now known or later developed. 

 

Advertising 

6. Receiver  authorizes and directs Brokerage to advertise the listing, to list the property in the MLS and/or the chosen 
Commercial Information Exchange (CIE) subject to the Rules and Regulations of the MLS and/or CIE, to provide timely 
notice of status changes of the listing to the MLS and/or CIE, and to provide sales information including selling price to the MLS 
and/or CIE upon sale of the property. Brokerage is further authorized to place information about the Real Estate in any other 
informational service medium to advertise and promote the sale of the Real Estate. Receiver gives consent to other 
Brokerages to include information regarding the Real Estate in their advertising according to State of Ohio regulations and 
the rules of the MLS and/or the chosen CIE through Internet web sites. The history of listings via the informational 
service medium currently in use is available to others. Neither the MLS, CIE nor the Brokerage has responsibility or liability for 
the dissemination of such information. Receiver and Broker warrant that this Listing Contract, to the best of each parties 
knowledge, to be correct and accurate. 

Disclosure & Owner's Covenants 

7. Receiver specifically acknowledges and understands that if, to the best of Receiver's knowledge, Receiver knows of 
facts, environmental or other, materially affecting the value and desirability of the property, whether said facts, 
environmental or other, are readily observable or not, then Receiver is under a duty to disclose said facts, environmental or 
other to the Buyer, Tenant, and Broker. If Receiver knows of said facts, Receiver shall set them forth by written document 
attached to this Listing Contract. Receiver has fully reviewed this Listing Contract and the document(s) attached, (if any) 
affecting the property, and Receiver warrants to the best of his/her knowledge the accuracy of said information.  

Receiver's Acknowledgements 

8. A. 
 
 
 
 
 
 
 
 
 
 

B. 

C. 

It is illegal, pursuant to the Ohio Fair Housing Law, Division (H) of Section 4112.02 of the Revised Code, and the 
Federal Fair Housing Law, 42 U.S.C.A. 3601, as amended, to refuse to sell, transfer, assign, rent, lease, sublease, 
or finance housing accommodations; refuse to negotiate for the sale or rental of housing accommodations; or 
otherwise deny or make unavailable housing accommodations because of race, color, religion, sex, familial 
status, as defined in Section 4112.01 of the Revised Code, ancestry, military status as defined in that section, 
disability as defined in that section, or national origin or to so discriminate in advertising the sale or rental of 
housing, in the financing of housing, or in the provision of real estate brokerage services. 

It is also illegal, for profit, to induce or attempt to induce a person to sell or rent a dwelling by representations 
regarding the entry into the neighborhood of a person or persons belonging to one of the protected classes. 

Receiver acknowledges that there are no other listing contracts for lease or sale of the property. 

Receiver acknowledges receipt of Broker's written "Policy on Agency" and the State of Ohio "Agency Disclosure" form. 

Binding Contract 

9. 

10. 

This is a legal and binding contract on all parties hereto including their heirs, legal representative, successors, and assigns. 

Further conditions: If there is a co-operating agent involved in the transaction, then the fee shall increase from 5% to 6% of the 

total sales price.
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Signature(s)/Remarks 

11. If Receiver is composed of more than one person, I/we represent that those not signing, if any, have authorized my/our signing 
on their behalf. Receipt of a copy of this contract is hereby acknowledged. 

12. MISCELLANEOUS 
This Contract is subject to the approval of the Court in Case No.___________ (the “Court”).  EFM Transfer 
Agent, LLC is the Lender in the Court.  This Contract is submitted in support of Lender’s application to the  
Court to appoint a Receiver for the owner of the Property 

 

 
 

 
 

 
 

 
 
 

Remarks   
 

 

 
 

Signed this Date July __2021 

Accepted 

   Broker 

By Salesperson 

 
RECEIVER 
 
 

Signature   
of 

Receiver    
Robert J. Weiler, Sr., Court Appointed Receiver for Apex Colonial OH LLC 
by Order of the Court 

Address       

City State  Zip    

Telephone  Fax     

Email     

 
By its signature below, Lender indicates its approval of the above terms and that it will submit this Exclusive Right to Sell or 
Listing Contract to the Court for approval 
 
LENDER 
EFM TRANSFER AGENT 
 
 
___________________________ 
By: 
Its: 
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Exhibit A 
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EXHIBIT D 



Receiver Robert J. Weiler, Sr.’s Compensation and Approved Expenses 

 

$400 per hour plus extraordinary out of pocket expenses necessary for the Receiver to perform his 

functions and as approved by the Court and EFM.  Fee applications shall be submitted monthly to 

the Court and EFM for approval. 

 

The Receiver shall not receive any compensation for the listing and sale of the property which is 

subject of this action.  All such compensation shall be paid to the Exclusive Listing Agent per a 

separate agreement. 

 

 

 



 
 
 
 
 

EXHIBIT 4 
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IN THE COURT OF COMMON PLEAS 

FRANKLIN COUNTY, OHIO 

 

EFM TRANSFER AGENT, LLC, 

 

  Plaintiff, 

 

 v. 

 

APEX COLONIAL OH LLC, et al., 

 

  Defendants. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

 

Case No.  

 

Judge  

 

AFFIDAVIT OF JAMES A. COUTINHO 

 

STATE OF OHIO  ) 

    ) ss: 

COUNTY OF FRANLIN ) 

 

I, James A. Coutinho, having been duly sworn by the undersigned Notary, state under 

oath that the following is true to the best of my personal knowledge: 

1. I am a partner with the law firm Allen Stovall Neuman & Ashton LLP (“Allen 

Stovall”). 

2. I am authorized to make the statements below on behalf of Allen Stovall. 

3. I make this Affidavit in support of the Joint Motion of Plaintiff EFM Transfer 

Agent, LLC (“EFM”) and Interested Party City of Columbus (the “City”) for the Appointment of 

a Receiver (the “Joint Motion”). 

4. I am familiar with the facts set forth herein, which are based on my personal 

knowledge and review of relevant documents. 

5. I understand that if Robert J. Weiler, Sr. (“Mr. Weiler”) is appointed receiver of 

the Premises, which is defined in the Joint Motion, Mr. Weiler anticipates hiring Allen Stovall as 

legal counsel for the receiver and the receivership estate. 
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6. The attorneys at Allen Stovall and I have significant experience in receivership 

cases involving real estate and can address all legal needs of the receiver. 

7. Aside from my experience representing receivers generally in this Court, I am 

also counsel in numerous real property receiverships involving nuisance matters that have arisen 

before the Franklin County Municipal Court, Environmental Court, and am familiar with the 

prosecutor team with the City that is assigned to this property. 

8. Allen Stovall proposes that its fees in this matter be charged at a discounted rate 

that is used when it represents court fiduciaries. 

9. That discounted rate is a $30 per hour reduction in each attorney’s standard 

hourly rates. 

10. Those rates are set forth in the table below. This proposed compensation is 

reasonable given the level of experience required to handle these matters and the ongoing cost of 

legal services for this locality. 

Attorney Standard Hourly 

Rate 

Discounted Fiduciary 

Rate 

Richard K. Stovall, Partner $425.00 $395.00 

James A. Coutinho, Partner $350.00 $320.00 

Tom Shafirstein, Associate $285.00 $255.00 

Bradley Hemmer, 

Associate 

$225.00 $195.00 

Michele Doan, Paralegal $150.00 $120.00 

 

11. The attorneys at Allen Stovall and I are licensed to practice law in Ohio and are in 

good standing with the Supreme Court of Ohio. 

12. Allen Stovall maintains professional liability insurance in an amount at least equal 

to the minimum coverage required by Rule 1.4 of Ohio Rules of Professional Conduct. 
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Kiranjot Sroa, Notary Public

sandy
Me
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